liil 


"    i 


lipiii! 

i 


liiillpiii' 


In  Memoriam 

DR.JOHNJ.DORAN 


In  Memoriam 

DR.JOHNJ.DORAN 


Digitized  by  tine  Internet  Arcliive 

in  2007  witli  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/americanbusinessOOsulliala 


AMERICAN 
BUSINESS     LAW 


AMERICAN 
BUSINESS  LAW 


WITH   LEGAL   FORMS 


FY 


JOHN   J.    SULLIVAN,  A.M.,  LL.B. 

INBTBUCTOB  IN  BUSINESS  LAW   AT  THK  UNIVEBSITY  OF 
PENNSYLVANIA  AND  MEMBER  OF  THE 
PHILADELPHIA  BAB 


S-1^ 


-^fo 


Santa  Barbara,  California 
NEW  YORK   AND   LONDON 

D.    APPLETON    AND    COMPANY 

1909 


Copyright,  1909,  by 
D.  APPLETON  AND   COMPANY 


TO 

FRANCIS  H.  SHIELDS 

OF  THE  PHILADELPHIA  BAB 

WHO  HAS  BEEN  OP  CONSTANT  AID 

IN  THE  PREPARATION  OF 

THIS  BOOK 


PREFACE 


One  of  the  most  noteworthy  developments  during  re- 
cent years  in  educational  courses  has  been  the  increasing 
prominence  given  to  the  study  of  business  law.  A  few 
years  ago  this  subject  was  taught  virtually  nowhere  save 
in  law  schools.  To-day  it  is  being  generally  adopted  by 
progressive  colleges  and  universities.  It  is  a  study  whose 
educational  value  can  hardly  be  overestimated.  It  trains 
and  exercises  the  student's  mind,  and  it  is  of  such  practical 
utility  that  he  cannot  fail  to  realize  its  advantages.  More- 
over, it  has  a  rare  human  interest,  especially  if  the  prin- 
ciples are  illustrated  with  actual  cases.  Almost  every  case 
in  the  higher  courts  represents  a  conflict  on  the  outcome 
of  which  important  interests  are  staked.  And  the  decision 
of  each  lawsuit  not  only  shows  the  result  of  that  particular 
case,  but  also  indicates  what  will  probably  be  decided  in 
similar  cases  arising  thereafter. 

In  the  following  pages  the  attempt  is  made  to  provide 
a  text-book  for  students  taking  a  course  in  business  law, 
and  to  answer  such  practical  legal  questions  as  are  likely 
to  perplex  the  business  man.  While  the  desire  to  make 
the  work  useful  to  business  men  has  been  kept  steadily  in 
view,  this  has  not  prevented,  but  has  rather  necessitated, 
the  unfolding  of  the  subject  in  the  orderly  manner  which 
is  essential  in  school  books.  There  are  so  many  rules  of  law 
that  the  study  of  them  is  hopelessly  confusing  unless  they 
are  arranged  systematically.  The  foregoing  table  of  con- 
tents  shows   in   outline   the   plan   of   treatment   followed 
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throughout  the  volume,  and  it  should  be  frequently  con- 
sulted by  the  reader. 

The  choice  of  topics  and  the  method  of  treating  them 
have  been  largely  guided  by  the  writer's  experience  with 
many  classes  of  students,  both  those  who  had  already  en- 
tered the  ranks  of  business  and  those  younger  men  who 
were  looking  forward  to  a  business  career.  Attention  has 
been  given  to  the  character  of  the  business  law  courses 
offered  in  the  leading  institutions  of  learning  throughout 
the  country,  and  it  may  be  hoped  that  this  work  will  com- 
mend itself  as  a  text-book.  To  make  it  more  valuable  for 
use  in  the  classroom,  a  set  of  questions  has  been  appended 
to  each  chapter. 

The  five  books  into  which  the  volume  is  divided  are 
arranged  in  a  natural  order.  The  first  book  concerns  con- 
tracts in  general.  This  is  the  most  important  subject  in 
business  law.  The  second  book  begins  by  showing  how 
contracts  may  be  formed  through  agents  who  represent 
the  parties  in  interest.  The  chapters  on  agency  explain 
also  the  relations  of  agents  and  their  employers  toward 
each  other  and  toward  third  parties.  In  the  succeeding 
chapters  on  partnership,  we  are  introduced  to  a  more  com- 
plicated situation,  for  each  member  of  a  partnership  is 
usually  its  agent  and  at  the  same  time  one  of  the  pro- 
prietors. Then  we  consider  certain  kinds  of  limited  part- 
nerships which  approach  in  their  legal  features  the  char- 
acter of  a  corporation.  Book  second  concludes  with  a 
number  of  chapters  about  corporations.  Book  third  deals 
with  property  rights  and  certain  contracts  specially  con- 
cerning property.  Sales  and  leases  of  real  estate  are 
considered,  as  well  as  similar  transactions  affecting  per- 
sonal property.  In  the  fourth  book  contracts  of  suretyship 
and  guaranty  and  various  kinds  of  insurance  contracts  are 
treated.  In  the  fifth  book  the  subject  of  decedents'  estates 
is  taken  up,  together  with  the  intestate  law,  wills,  and  es- 
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tates  in  trust.  A  number  of  forms  for  the  guidance  of 
business  men  are  introduced  in  appropriate  places. 

The  matters  herein  discussed  are  worthy  of  everyone's 
study.  A  knowledge  of  the  law  is  no  longer  regarded  as 
the  property  of  lawyers  alone.  All  are  bound  at  their 
peril  to  know  it  so  far  as  it  applies  to  themselves  and  their 
affairs.  Ignorance  of  it  is  no  excuse.  But  apart  from  the 
utility  of  this  subject,  it  must  always  appeal  to  the  student 
as  a  wonderful  monument  of  learning.  It  is  a  coordinated 
science  which  combines  the  exactness  of  logic  with  such 
flexibility  that  it  can  be  adapted  to  meet  the  ever-changing 
needs  of  an  American  commonwealth.  The  reader  should 
try  to  get  not  merely  an  understanding  of  the  legal  rules, 
but  also  an  appreciation  of  their  justice,  wisdom,  and  har- 
mony. He  should  realize  that  they  have  been  shaped 
under  the  pressure  of  economic,  social,  and  political  con- 
ditions, and  that  nearly  all  of  them  represent  the  experi- 
ence of  many  generations. 

Business  law  in  the  United  States  is  largely  derived 
from  the  common  law  of  England,  and  it  should  in -almost 
every  respect  be  uniform  from  Maine  to  California.  While 
there  are  certain  points  of  difference  in  the  statutes  and 
decisions  of  the  several  states,  such  differences  are  dimin- 
ishing rather  than  increasing.  This  tendency  favors  the 
interests  of  commerce  which  is  to  some  extent  hampered  by 
local  diversities  in  the  law.  The  commissioners  appointed 
from  nearly  all  the  states  to  harmonize  business  law 
throughout  the  Union  have  already  done  much  good  work 
and  are  still  continuing  it.  The  latest  results  of  their 
efforts  are,  it  is  believed,  reflected  in  this  volume. 

John  J.  Sullivan. 

Land  Title  Building,  Philadelphia. 
September  1,  1909. 
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AMERICAN  BUSINESS  LAW 


CHAPTER   I 


THE  LAW  IN  GENERAL 


1.  The  words  "  business  law*"  mean  the  rules  govern- 
ing the  transaction  of  business.  These  rules  are  drawn 
from  many  sources.  Most  of  them  are  founded  on  the  cus- 
toms of  business  men,  whose  time-honored  methods  of 
transacting  their  affairs  have,  in  many  instances,  ripened 
into  law. 

2.  The  definite  establishment  of  a  legal  rule  may  be 
brought  about  by  its  being  embodied  in  (a)  the  Constitu- 
tion of  the  United  States  or  of  a  state,  (6)  the  statutes 
passed  by  the  legislature  of  the  United  States  or  of  a  state, 
(c)  the  local  ordinances  made  by  the  authorities  of  a  city, 
town,  township,  borough,  district,  or  other  territorial  sub- 
division of  a  state,  or  (d)  the  decisions  of  a  court. 

3.  The  Constitution  of  the  United  States  is  the  funda- 
mental law  of  the  nation.  It  is  mainly  a  political  docu- 
ment, and  contains  only  a  few  rules  relating  to  business 
law.  It  was  adopted  by  the  people  of  the  United  States, 
and  can  be  amended  as  follows :  '  *  The  Congress,  whenever 
two  thirds  of  both  Houses  shall  deem  it  necessary,  shall 
propose  amendments  to  this  Constitution,  or,  on  the  appli- 
cation of  the  legislatures  of  two  thirds  of  the  several  states, 
shall  call  a  convention  for  proposing  amendments,  which, 
in  either  ease,  shall  be  valid  to  all  intents  and  purposes, 
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as  part  of  this  Constitution,  when  ratified  by  the  legis- 
latures of  three  fourths  of  the  several  states,  or  by  con- 
ventions in  three  fourths  thereof,  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by  the  Congress." 

4.  The  United  States  Constitution  provides  for  a  na- 
tional legislature.  This  legislature  meets  at  Washington 
and  passes  statutes  concerning  affairs  under  the  control  of 
the  Federal  Government.  "  The  powers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states  respectively,  or 
to  the  people."  Hence  the  acts  of  Congress  do  not  supply 
a  large  part  of  the  matter  which  is  treated  in  this  work, 
and  we  must  look  chiefly  at  the  laws  of  the  several  states. 

5.  Each  state  of  the  Union  is  a  distinct  sovereignty, 
and  supreme  within  its  own  territory  save  in  so  far  as  a 
portion  of  its  powers  have  been  ceded  by  the  United  States 
Constitution  to  the  Federal  Government.  Each  state  has 
its  own  constitution,  which,  subject  to  the  United  States 
Constitution,  statutes,  and  treaties,  is  its  paramount  law. 

6.  The  constitution  of  each  state  lays  down  only  a  few 
principles  of  business  law,  leaving  to  the  state  legislators 
and  judges  the  work  of  building  up  a  legal  system  which 
will  regulate  in  detail  the  transaction  of  business  affairs. 
Each  state  has  its  own  governor  and  other  executive 
officers,  its  own  legislature,  and  its  own  courts. 

7.  If  a  statute  of  the  national  Congress  is  contrary  to 
the  United  States  Constitution,  it  is  void,  for  it  violates 
the  highest  law.  Likewise,  if  a  statute  passed  by  a  state 
legislature  is  contrary  either  to  the  constitution  of  that 
particular  state  or  to  the  United  States  Constitution,  it 
is  void.  The  courts  decide  whether  or  not  a  statute  is  un- 
constitutional. The  United  States  Supreme  Court  is  the 
final  arbiter  as  to  the  violation  of  the  United  States  Con- 
stitution by  an  act  of  Congress  or  by  an  act  of  a  state 
legislature.    The  supreme  court  of  a  state  is  the  ^nal  arbi- 
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ter  as  to  the  violation  of  the  constitution  of  that  particular 
state  by  an  act  passed  by  its  legislature.  If  a  statute  is 
constitutional  the  courts  are  bound  to  enforce  it. 

8.  The  legislatures  of  some  states  have  left  to  the  courts 
the  development  of  a  system  of  business  law,  and  have 
interposed  in  only  a  few  matters  requiring  drastic  changes 
in  the  existing  law.  In  other  states  the  legislatures  have 
passed  lengthy  statutes  covering  vast  portions  of  the  field 
of  law.  Such  lengthy  statutes  are  called  codes.  In  Cali- 
fornia, Connecticut,  Louisiana,  Massachusetts,  Montana, 
New  York,  North  Dakota,  and  many  other  states  much  of 
the  law  has  been  codified. 

9.  In  all  the  states,  even  in  those  which  have  adopted 
codes,  the  law  is  for  the  most  part  judge-made  law.  For 
centuries  the  courts  of  the  English-speaking  world  have 
been  laying  down  and  formulating  legal  rules.  Such  rules 
as  work  well  are  widely  adopted,  and  gradually  a  logical 
and  harmonious  legal  system  is  evolved.  When  the  law  of 
a  state  is  codified,  it  largely  embodies  these  rules  which 
have  stood  the  test  of  long  experience. 

10.  The  courts  of  each  state  may  be  divided  into  two 
classes:  first,  the  lower  courts,  wherein  most  suits  are 
begun;  second,  the  higher  courts,  whose  main  function  is 
to  hear  appeals  from  the  lower  courts.  Most  of  the  lower 
courts  have  jurisdiction  only  over  a  county  or  other  cer- 
tain part  of  a  state.  Most  of  the  higher  courts  have  juris- 
diction over  an  entire  state.  The  highest  court  of  each 
state  helps  to  keep  the  law  of  that  state  uniform,  for  when 
it  has  once  laid  down  a  certain  legal  rule  it  seldom  changes, 
and  the  lower  courts  of  the  same  state  are  bound  to  follow 
it  when  the  question  arises  again,  unless  meanwhile  the 
legislature  has  amended  the  law. 

11.  In  addition  to  the  state  courts,  there  is  a  system  of 
United  States  courts  covering  the  country.  These  courts 
have  a  limited  jurisdiction,  and  are  mainly  occupied  with 
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matters  arising  under  the  acts  of  Congress.  There  is  at 
least  one  United  States  District  Court  in  each  state.  There 
are  nine  United  States  Circuit  Courts,  each  Circuit  Court 
having  jurisdiction  in  certain  matters  over  three  or  more 
states.  There  are  also  nine  United  States  Circuit  Courts 
of  Appeals,  each  of  these  courts  having  jurisdiction  co- 
extensive in  area  with  one  of  the  Circuit  Courts  just  men- 
tioned. These  Courts  of  Appeals  hear  many  appeals  from 
the  United  States  District  and  Circuit  Courts.  The  court 
of  last  resort  in  the  Federal  judiciary  system  is  the  United 
States  Supreme  Court.  This  court  is  composed  of  nine 
justices.  Its  sessions  are  held  at  Washington,  D.  C.  The 
United  States  has  also  established  a  Court  of  Claims  to 
consider  certain  claims  against  the  Government.  More- 
over, there  are  certain  United  States  courts  in  the  District 
of  Columbia,  the  territories,  and  insular  possessions  of  this 
nation. 

12.  There  are  many  differences  in  the  laws  of  the  sev- 
eral states.  Some  of  these  differences  are  due  to  local  con- 
ditions. Some  are  traceable  to  the  colonization  of  the 
respective  states  by  different  European  nations.  The  thir- 
teen original  states,  as  well  as  most  of  the  others,  draw 
much  of  their  law  from  England.  The  law  of  Louisiana 
is  largely  derived  from  French  sources.  The  laws  of  Flor- 
ida, New  Mexico,  and  California  show  traces  of  Spanish 
influence.  The  law  governing  commercial  transactions  is 
in  most  matters  nearly  uniform  throughout  the  country. 
In  commercial  law  there  is  special  need  of  uniformity, 
because  this  facilitates  the  doing  of  business  between  the 
states. 

13.  Some  courts  handle  only  civil  cases,  wherein  one 
party,  called  the  plaintiff,  is  seeking  to  recover  certain 
property  or  a  sum  of  money  from  another  party,  called  the 
defendant.  Some  courts  handle  only  criminal  cases  where- 
in the  Government  of  the  United  States  or  of  a  state  seeks 
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to  have  the  defendant  fined  or  imprisoned.  Some  courts 
take  up  both  civil  and  criminal  matters.  Most  criminal 
proceedings,  although  brought  in  the  name  of  the  Govern- 
ment, are  set  on  foot  by  private  individuals  who  are  spe- 
cially wronged  by  the  crimes  which  have  been  committed. 
The  civil  courts  also  supervise  the  distribution  of  the  es- 
tates of  deceased  persons  and  of  persons  mentally  deficient, 
as  well  as  of  trust  estates  and  estates  of  persons,  corpora- 
tions, and  other  associations  which  have  made  an  assign- 
ment or  gone  into  bankruptcy. 

14.  In  some  states,  certain  civil  courts,  called  equity 
or  chancery  courts,  exercise  extraordinary  powers,  as  by 
granting  injunctions  and  amending  defective  deeds  or 
other  documents.  In  many  states,  on  the  other  hand,  there 
are  no  separate  equity  courts,  but  the  ordinary  civil  courts, 
in  proper  cases,  exercise  the  extraordinary  powers  for- 
merly belonging  only  to  courts  of  equity. 


QUESTIONS 

1.  How  are  legal  rules  established? 

2.  How  was  the  United  States  Constitution  adopted,  and  how 
can  it  be  amended? 

3.  What  is  the  position  of  each  state  of  the  Union  in  relation  to 
the  United  States? 

4.  When  is  a  statute  unconstitutional? 

5.  How  has  business  law  developed  in  the  various  states? 

6.  How  may  the  state  courts  be  classified? 

7.  W^hat  are  the  various  United  States  courts? 

8.  What  matters  are  under  the  jurisdiction  of  the  civil  courts? 

9.  What  matters  are  under  the  jurisdiction  of  the  criminal 
courts? 


BOOK  FIRST 
CONTKACTS    IN   GENEEAL 


PABT   I 
THE    FORMATION   OF    CONTRACTS 


CHAPTER   II 

WHAT  A  CONTRACT  IS  AND  HOW  IT  WILL  BE  STUDIED 

(A)  The  definition  of  a  contract 

15.  A  contract  is  an  agreement  enforceable  at  law  made 
between  two  or  more  persons,  whereby  rights  are  acquired 
by  one  or  more  to  acts  or  forbearances  on  the  part  of  the 
other  or  others. 

16.  The  words  "  enforceable  at  law  "  in  the  foregoing 
definition,  show  that  an  agreement  is  not  a  contract,  unless 
it  is  of  a  kind  which  the  law  may  be  invoked  to  enforce. 
Chapters  III  to  VIII  treat  of  the  ingredients  required  to 
make  a  legally  enforceable  agreement. 

17.  The  words  "  made  between  two  or  more  persons  " 
in  the  foregoing  definition,  show  that  two  or  any  greater 
number  of  persons  may  be  parties  to  a  contract.  At  least 
two  persons  are  required  to  make  a  contract,  for  one  cannot 
contract  with  himself. 

Gorham's  Administrator  v.  Meacham's  Administrator,  63 
Vt.  231  (1891).  Meacham  was  Gorham's  administrator.  Becom- 
ing indebted  to  the  estate,  he  executed  a  note  and  a  mortgage 
payable  to  himself  as  administrator.  After  Meacham's  death  a 
new  administrator  of  Gorham's  estate  was  appointed,  and  sued  to 
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foreclose  the  mortgage.    Held  that  the  mortgage  was  void,  because 
Meacham  was  the  only  party  to  it. 

18.  The  words  "  whereby  rights  are  acquired  by  one 
or  more  to  acts  or  forbearances  on  the  part  of  the  other  or 
others  * '  mean  that  a  contract  confers  rights  on  at  least  one 
of  the  parties  as  against  the  other  party  or  parties  whom 
it  binds  to  fulfill  their  respective  obligations.  If  a  contract 
binds  only  one  party  to  some  act  or  forbearance,  it  is  called 
unilateral.  If  it  binds  two  parties  reciprocally,  it  is  called 
bilateral. 

Garden  v.  Derrickson,  2  Del.  Ch.  386  (1868).  Isabella 
Garden  gave  her  son  Francis  her  bond  for  $7,100.  Francis  died 
and  his  executrix  sued  to  enforce  the  bond.  Hdd  that  she  could 
do  so,  even  though  the  contract  did  not  require  Francis  to  do 
anything.  This  was  a  unilateral  contract.  The  seal  on  the  bond 
gave  it  validity.    As  to  seals,  see  Section  58. 

Barry  v.  Capen,  151  Mass.  99  (1890).  Capen  asked  Barry,  a 
lawyer,  to  represent  him  in  a  certain  case,  promising  to  pay  him 
$1,000.  Barry  assented.  Hdd  this  was  a  bilateral  contract. 
Barry  was  bound  to  render  legal  services  to  Capen.  Capen  was 
bound  to  pay  $1,000  to  Barry  for  these  services. 

19.  The  word  "  acts  "  in  the  foregoing  definition, 
covers  not  merely  the  doing  of  various  kinds  of  work,  but 
also  the  payment  of  money,  and,  in  general,  the  perform- 
ance of  any  positive  duty  imposed  by  contract.  The  word 
*'  forbearances  "  covers  the  refraining  from  the  doing  of 
anything,  and,  in  general,  the  performance  of  any  negative 
duty  imposed  by  contract. 

Leslie  v.  Conway,  59  Cal.  442  (1881).  Conway  owed  money 
to  Leslie;  and  Varelas,  an  employee  of  Conway,  was  also  in  Leslie's 
debt.  Conway  agreed  to  forward  a  certain  sum  to  Leslie  in  pay- 
ment of  both  his  own  and  Varelas's  debts  by  September  18,  1880, 
and  Leslie,  in  return  for  Conway's  assuming  liability  for  Varelas's 
debt,  agreed  to  wait  till  that  time  for  his  money.  Leslie  broke  his 
contract   and   sued  Conway  before   September   18,    1880.    Hdd 
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that  he  was  bound  to  forbear  as  agreed.  He  had  given  Conway  a 
right  to  insist  that  he  should  refrain  from  suing  until  the  time 
named. 

(B)  Contractaal  rights  and  obligations 

20.  An  obligation  is  the  opposite  of  a  right.  A  right 
which  a  contract  confers  on  one  party  is  matched  by  the 
obligation  to  satisfy  that  right  which  it  casts  on  one  or 
more  of  the  other  parties. 

Worrell  v.  First  Presbyterian  Church,  23  N.  J.  Eq.  96 
(1872).  For  many  years  during  which  Worrell  was  pastor  of  the 
church  his  salary  had  been  only  partially  paid.  In  1867,  it  was 
decided  to  settle  matters  between  him  and  the  church,  and  finally 
an  agreement  was  reached  whereby  he  was  to  resign  from  the 
pastorate  and  the  church  was  to  allow  him  a  credit  of  $2,000  on  the 
mortgage  which  it  held  against  his  home.  Held  that  this  contract 
gave  the  church  a  right  to  require  Worrell  to  resign,  and,  con- 
versely, obligated  Worrell  to  resign.  It  gave  Worrell  a  right  to 
$2,000  credit  on  his  mortgage  indebtedness,  and,  conversely, 
obligated  the  church  to  allow  such  credit. 

21.  A  right  of  property  in  an  article  or  in  land  must 
be  distinguished  from  a  right  created  by  contract  which 
enables  one  party  to  force  another  to  do,  or  forbear  from 
doing,  something.  The  former  is  a  right  to  a  thing.  The 
latter  is  a  right  against  a  person. 

22.  The  word  "  contract  "  comes  from  the  Latin  verb, 
**  contrahere,"  which  means  "  to  draw  together."  This 
indicates  that  when  persons  form  a  contract,  they  bind 
themselves  together,  each  becoming  personally  responsible 
for  the  fulfillment  of  his  part  of  the  agreement.  If  a  con- 
tractual promise  is  broken,  the  party  to  whom  it  was  given 
(called  the  promisee)  has  a  personal  hold  upon  the  one 
who  made  it  (called  the  promisor).  The  promisee  has  a 
right  to  set  the  machinery  of  justice  in  motion  to  force  the 
promisor  (so  far  as  compulsory  legal  measures  are  prac- 
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ticable)  to  pay  damages  for  his  breach  of  contract.  The 
promisor  was  free  (before  he  entered  into  the  contract), 
to  refuse  to  make  it,  but  having  bound  himself  he  must 
abide  by  his  agreement.  After  a  contract  has  been  made, 
an  obligation  to  perform  each  contractual  promise  rests  on 
the  party  giving  that  particular  promise  until  he  completes 
what  he  has  agreed  to  do,  unless  the  obligation  is  dis- 
charged in  some  other  way. 

(C)  How  the  snbject  of  contract  law  will  be  studied 

23.  In  this  volume  there  are  five  books.  The  first  book, 
relating  to  contract  law,  is  divided  into  four  parts. 

Part  I  deals  with  the  making  of  a  contract,  explaining 
the  various  elements  required  to  form  a  binding  agree- 
ment.   See  Chapters  III  to  VIII. 

Part  II  discusses  the  scope  of  contractual  rights  and 
obligations,  showing  what  persons  may  exercise  the  rights 
and  what  persons  are  subject  to  the  obligations.  See  Chap- 
ters IX  to  XI. 

Part  III  sets  forth  some  important  rules  governing  the 
proof  of  a  contract  in  legal  proceedings  and  the  proper 
method  of  interpreting  an  obscure  contract.  See  Chapters 
XII  to  XIII. 

Part  IV  treats  of  the  various  ways  of  discharging 
obligations  created  by  a  contract.  The  discharge  of  such 
obligations  necessarily  satisfies  the  rights  arising  under  the 
contract,  which  is  thereby  brought  to  an  end.  See  Chap- 
ters XIV  to  XVIII. 

24.  Part  I  is  discussed  under  six  subdivisions,  which 
correspond  to  the  elements  going  to  make  up  various  con- 
tracts. Five  of  these  elements,  which  are  necessary  for  the 
making  of  any  contract,  are  treated  one  by  one  in  Chapters 
III  to  VII.  These  elements  are:  first,  offer  and  accept- 
ance J  second,  seal  or  consideration ;  third,  capacity  of  par- 
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ties ;  fourth,  reality  of  consent ;  fifth,  legality  of  object.  A 
sixth  element,  special  formality,  is  required  in  a  few  con- 
tracts, and  Chapter  VIII  treats  of  this  matter. 


QUESTIONS 

1.  What  is  a  contract? 

2.  How  many  persons  are  required  to  make  a  contract? 

3.  What  is  meant  by  the  words  "enforceable  at  law"  ? 

4.  What  Is  an  unilateral  contract;  a  bilateral  contract? 

5.  What  does  the  word  "acts"  in  the  definition  of  a  contract 
include? 

6.  What  does  the  word  "forbearances"  include? 

7.  What  is  an  obligation? 

8.  What  is  the  relation  of  an  obligation  to  a  right? 

9.  What  is  the  distinction  between  a  property  right  and  a  con- 
tract right? 

10.  From  what  is  the  word  "contract"  derived? 

11.  If  one  party  breaks  his  contract,  what  right  has  the  other 
against  him? 

12.  After  a  contractual  obligation  is  entered  into,  may  it  be 
discharged? 

13.  Into  how  many  parts  is  the  book  on  contract  law  divided? 

14.  With  what  does  Part  I  deal,  and  how  is  it  subdivided? 

15.  What  are  the  elements  required  in  all  contracts? 

16.  What  additional  element  is  required  in  a  few  contracts? 

17.  With  what  do  Parts  II,  III,  and  IV  deal,  respectively? 


CHAPTER  III 

THE    FIRST    ELEMENT    NECESSARY    IN    ALL    CONTRACTS,    OFFER 
AND  ACCEPTANCE 

(A)  Introductory 

25.  An  offer  is  a  proposition  to  enter  into  a  contract. 
An  acceptance  is  the  due  manifestation  by  the  party  to 
whom  the  offer  is  made  of  his  assent  to  its  terms. 

26.  Offer  and  acceptance  are  necessary  to  form  a  con- 
tract, as  appears  from  the  definition  of  contract  given  at 
the  beginning  of  Chapter  II.  For  a  contract  is  an  agree- 
ment, and  the  way  in  which  the  parties  reach  an  agreement 
is  by  one's  making  an  offer  and  the  other's  accepting  that 
offer.  In  some  cases  it  is  necessary  to  analyze  carefully  the 
communications  between  the  parties,  in  order  to  discover 
whether  or  not  there  have  been  an  offer  and  an  acceptance. 
There  may  be  long  negotiations,  and  a  variety  of  terms 
may  be  proposed,  but  as  soon  as  one  party  duly  accepts  the 
other's  offer  (and  not  till  then)  a  contract  arises. 

Exception.  If  two  persons  are  debating  the  terms  of  a  pro- 
posed contract,  but  are  unable  to  agree,  and  a  bystander  suggests 
a  happy  compromise,  to  which  they  both  simultaneously  assent, 
a  contract  is  formed.  Here,  neither  party  has  made  an  offer 
which  is  the  foundation  of  the  contract,  for  neither  has  advanced  a 
proposition  which  the  other  has  accepted. 

27.  One  who  makes  an  offer  is  called  the  offeror.  One 
to  whom  an  offer  is  made  is  called  the  offeree.  If  the 
offeree,  instead  of  accepting  an  offer,  makes  a  different 
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offer  of  his  own,  he  is  an  offeror  as  regards  this  second  offer, 
and  the  party  who  was  the  original  offeror  becomes  an 
offeree.  The  two  parties  may  thus  continue  negotiating  in- 
definitely, for  a  contract  is  not  formed  until  an  offeree 
accepts  an  offer  which  has  been  made  to  him. 

28.  At  the  moment  when  the  offeror  and  the  offeree 
come  together  on  the  same  terms,  the  first  element,  offer 
and  acceptance,  is  supplied,  and  the  contract  is  formed, 
provided  the  other  necessary  elements  are  present. 

29.  Where  parties  are  dealing  together  face  to  face  and 
come  to  an  agreement  promptly,  it  is  easy  to  understand 
how  the  offer  and  acceptance  are  made.  On  the  contrary, 
where  parties  are  at  a  distance  from  each  other,  and  where 
their  negotiations  are  long  drawn  out,  it  may  be  hard  to 
decide  whether  or  not  their  minds  have  met  on  a  given 
proposition.  The  following  rules  are  useful  in  helping  to 
clear  up  many  doubtful  cases. 

(B)  The  parties  must  seriously  intend  to  enter  into  an 
agreement 

30.  A  jesting  agreement  is  not  binding  if  the  parties  go 
through  the  form  of  making  a  contract  without  intending 
it  to  stand.  The  essence  of  an  agreement  is  the  meeting  of 
the  minds.  The  mere  use  of  words  indicating  a  contract 
means  nothing,  if  it  appears  that  nobody  meant  them  to  be 
binding. 

McClubg  v.  Terry,  21  N.  J.  Eq.  225  (1870).  McClurg  had 
returned  to  Jersey  City  from  an  outing  with  Terry  and  a  number  of 
young  friends,  among  whom  was  a  justice  of  the  peace.  McClurg 
jestingly  challenged  Terry  to  marry  her  and  he  accepted  the 
challenge  in  the  same  spirit.  The  justice  performed  the  ceremony. 
The  parties  never  lived  together  as  husband  and  wife.  McClurg 
sued  to  have  the  ceremony  annulled.  Hdd  that  as  the  affair  was  a 
mere  joke,  there  was  no  marriage. 
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31.  It  is  sometimes  dangerous  to  make  a  jesting  agree- 
ment. Perhaps  one  of  the  parties  may  take  it  seriously, 
or  may  afterwards  fraudulently  pretend  that  he  did  so. 
In  either  case,  if  the  matter  goes  to  court,  and  if  this  party, 
who  swears  that  he  thought  everything  was  in  earnest,  is 
believed,  he  may  enforce  the  alleged  contract,  provided  the 
joke  was  so  well  carried  out  that  it  was  likely  to  deceive. 

McKiNziE  V.  Stretch,  53  111.  App.  184  (1893).  Stretch  sued 
McKinzie  for  $100,  which  McKinzie  had  agreed  to  pay  for  a  colt 
as  soon  as  it  should  give  certain  signs  of  being  healthy.  McKinzie 
asserted  that  he  had  agreed  to  buy  the  colt  only  as  a  joke.  How- 
ever, Stretch  had  taken  the  agreement  seriously,  being  led  to  do  so 
by  McKinzie.  Held  that  since  McKinzie 's  conduct  had  been  such 
as  to  make  a  prudent  man  believe  him  in  earnest,  he  must  pay  for 
the  colt. 

32.  An  offer  to  enter  into  a  contract  must  be  distin- 
guished from  a  mere  quotation  of  prices.  A  price  list  pub- 
lished by  a  business  house  is  usually  only  an  invitation  to 
prospective  buyers,  not  a  legal  offer  to  sell  goods  at  the 
prices  stated  in  the  list.  Therefore,  if  a  prospective  buyer 
should  write  to  the  people  who  distributed  the  list,  saying 
that  he  will  take  certain  articles  at  the  list  prices,  his  ordef 
may,  as  a  rule,  be  refused  He  is  not  accepting  an  offer, 
but  rather  making  one.  Unless  his  order  is  duly  accepted, 
there  is  no  contract. 

MouLTON  V.  Kershaw,  59  Wis.  316  (1884).    Kershaw  wrote   i 
Moulton : 

Milwaukee,  September  19,  1882. 
J.  H.  MouLTON,  Esq., 
La  Crosse,  Wis. 
Dear  Sir  :  In  consequence  of  a  rupture  in  the  salt  trade,  we  are 
authorized  to  offer  Michigan  fine  salt  at  85  cents  per  bbl.    Shall 
be  pleased  to  receive  your  order. 

Yours  truly, 

C.  J.  Kershaw  &  Son. 
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Moulton  at  once  telegraphed  that  he  would  take  2,000  barrels. 
Kershaw  refused  to  make  delivery.  Held  that  Kershaw's  letter 
was  merely  an  advertisement  or  business  circular;  to  call  attention 
to  the  fact  that  good  bargains  in  salt  could  be  had  by  applying  to 
him.  It  was  not  an  offer,  and  hence  Moulton 's  rejected  order  for 
2,000  barrels  of  salt  did  not  unite  therewith  to  form  a  contract. 

33.  To  prevent  lawsuits  from  being  brought  by  dis- 
appointed parties  whose  orders  are  rejected,  it  is  often 
wise  to  accompany  a  quotation  of  prices  with  a  statement 
that  all  quotations  are  subject  to  prior  sale  to  other  parties, 
and  to  change  or  withdrawal  at  any  time,  without  notice. 
Some  business  houses,  when  quoting  prices,  state  that  no 
order  for  their  goods  shall  be  regarded  as  binding  unless 
accepted  in  writing.    See  Section  36. 

34.  A  person  who  solicits  bids  for  the  purchase  of  cer- 
tain property  or  for  the  performance  of  certain  work,  does 
not  usually  thereby  offer  to  accept  the  most  favorable  bid. 
He  is  not  an  offeror  when  he  asks  that  bids  be  tendered  to 
him;  rather,  he  is  merely  inviting  offers.  As  a  rule,  he 
may  accept  whatever  bid  pleases  him  best,  or  reject  all  the 
bids. 

35.  On  the  contrary,  if  a  person  states  beforehand  that 
the  property  will  go  without  reserve  to  the  highest  bidder, 
such  person  may  be  regarded  as  an  offeror,  and  the  highest 
bidder  is  usually  deemed  to  accept  the  offer.  Likewise,  if 
one  states  beforehand  that  one  will  unreservedly  award 
the  doing  of  specified  work  to  the  lowest  bidder,  the  party 
making  the  lowest  bid  is  usually  considered  as  thereby 
accepting  an  offer,  and  closing  a  contract. 

36.  To  avoid  trouble,  it  is  wise  to  invite  bids  under  the 
express  condition  that  the  party  receiving  them  may  accept 
whichever  he  prefers,  or  reject  them  all.  This  precaution, 
like  those  suggested  in  Section  33,  is  usually  needless,  but 
may  at  least  save  misunderstanding. 
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(G)  The  offer  and  the  acceptance  must  be  definite 

37.  A  contract  is  formed  by  the  parties  themselves. 
The  courts  may  be  called  on  to  interpret  an  obscure  con- 
tract, but  if  the  parties  have  never  definitely  come  to  terms 
at  all,  there  is  no  contract  to  interpret  and  enforce.  The 
mere  fact  that  the  parties  have  been  negotiating  and  that, 
expecting  to  reach  an  agreement,  they  have  gone  to  ex- 
pense and  trouble  to  bring  it  about,  is  not  enough  to  make 
a  contract.  Even  though  one  of  the  negotiators  has  aban- 
doned chances  to  do  business  with  outside  parties  in  the 
belief  that  the  negotiations  will  succeed,  and  those  with 
whom  he  is  bargaining  trifle  with  him  and  then  drop  the 
matter,  he  has  no  redress  against  them.    See  Section  50. 

38.  A  vague  agreement,  from  which  the  courts  cannot 
ascertain  any  concrete,  measurable  obligation,  is  no  con- 
tract. The  law  is  practical.  Unless  a  promise  is  capable  of 
being  interpreted  so  as  to  call  for  something  definite  and 
tangible,  it  is  not  contractual. 

39.  The  acceptance  must  be  unqualified,  and  identical 
with  the  terms  of  the  offer.  A  so-called  acceptance  which 
does  not  squarely  meet  the  offer,  but  instead  seeks  to  vary 
the  proposed  terms,  is  not  a  real  acceptance.  It  is  merely 
a  counter  proposition.  Likewise,  if  an  offeree,  while  in- 
timating that  he  will  probably  accept,  hangs  back  without 
fully  committing  himself,  there  is  no  contract. 

James  v.  Darby,  100  Fed.  224  (1900),  James  and  another  man 
offered  certain  land  to  Darby.  Darby  wrote  that  he  had  decided 
to  accept  their  proposition,  adding  that  the  owners  must  supply  him 
with  an  abstract  of  title  which  his  conveyancer  would  pronounce 
perfect.  Held  that  Darby  had  not  accepted  the  offer,  for,  by  de- 
manding a  title  which  should  satisfy  his  conveyancer,  he  had  at- 
tempted to  impose  a  new  condition  on  the  offerors. 

Thurber  v.  Smith,  25  R.  I.  60  (1903).  Smith  held  a  $200 
promissory  note.  On  August  1st,  1901,  he  wrote  Thurber,  offering 
to  dispose  of  the  note  at  $20  discount  from  its  face  value,  if  Thurber 
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would  arrange  to  purchase  it  within  a  month.  On  August  8th, 
Thurber  wrote  back,  "I  would  like  to  accept  the  offer  and  expect 
to  have  the  money  for  it  in  about  two  weeks."  On  August  21st, 
Smith  notified  Thurber  that  he  had  sold  the  note  for  its  face  value. 
On  August  30th,  Thurber  demanded  the  note  for  $180  which  he 
was  then  ready  to  pay.  Held  that  Thurber's  letter  of  August  8th 
did  not  absolutely  accept  Smith's  offer,  which  was  withdrawn  on 
August  2l8t.    Hence  there  was  no  contract. 

40.  The  mere  fact  that  the  parties  leave  something  for 
future  ascertainment  does  not  prevent  the  formation  of  a 
contract,  provided  they  arrange  a  method  of  adjusting  the 
unsettled  point. 

Norton  v.  Gale,  95  111.  533  (1880).  In  1872,  Gale  leased  land 
to  Norton  for  fifty  years.  The  rent  was  to  be  $5,100  annually  for 
the  first  five  years.  After  that  it  was  to  be  fixed  at  the  beginning 
of  each  five  years'  period  by  appraisers,  selected  in  a  certain  way, 
who  were  to  determine  the  value  of  the  land  and  to  calculate  six 
per  cent  thereof  as  the  rent  for  the  succeeding  five  years.  In 
1877  Norton  refused  to  pay  rent  at  the  rate  named  by  the  ap- 
praisers. Held  that  he  was  bound  to  pay,  for  the  agreement  of 
1872  was  a  valid  contract. 

41.  The  mere  fact  that  the  parties  use  trade  words  or 
abbreviations,  which  are  meaningless  to  an  outsider,  does 
not  prevent  the  formation  of  a  contract.  Judges  recognize 
that  business  men's  agreements  are  often  hastily  made  and 
tersely  expressed. 

Wilson  v.  Coleman  &  Ray,  81  Ga.  297  (1888).  Coleman  & 
Ray  sued  Wilson  for  failure  to  deliver  three  carloads  jof  Texas 
rust-proof  oats.  They  offered  in  evidence  a  written  contract  which 
specified  "Three  C.  L.  R.  P.  oats."  Held  that  it  might  be  shown 
that  these  four  initials  meant  "carloads  of  Texas  rust-proof." 
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(D)  A  party  entering  into  a  contract  may  be  bound  by  terms 
of  which  he  is  unaware,  if  the  other  party  has  duly 
embodied  such  terms  in  the  contract,  or  if  they  are 
implied  by  recognized  custom 

42.  If  one  party  gives  notice  of  the  terms  on  which  he 
will  contract  so  conspicuously  that  the  other  party  should 
observe  it,  the  latter  is  in  many  cases  bound  even  though 
he  carelessly  fails  to  see  it.  A  person  who  receives  or  signs 
a  written  or  printed  contract  without  reading  and  under- 
standing all  its  terms  is,  nevertheless,  usually  bound  by  it. 
See  Chapter  XII.  In  certain  exceptional  cases,  where 
fraud  or  mistake  is  clearly  proved,  the  courts  refuse  to  en- 
force such  written  agreements.    See  Chapter  VI. 

Martin  v.  Smith,  116  Ala.  639  (1897).  In  1894,  Martin  owed 
Smith  some  money.  Martin  promised  to  give  Smith  his  note,  but 
refused  to  mortgage  his  property.  Smith's  agent  wrote  out  a 
mortgage  note  and  handed  it  to  Martin,  who  signed  without  reading 
it.  When  sued  on  the  note,  Martin  sought  to  repudiate  that  part 
of  it  which  mortgaged  his  property.  Held  that  as  Smith's  agent 
had  not  misrepresented  the  contents  of  the  note,  Martin  was  bound 
by  it.     He  had  only  himself  to  blame  for  his  failure  to  read  it. 

43.  A  person  making  a  contract  with  another  is  some- 
times legally  presumed  to  assent  to  certain  terms,  even 
though  he  has  no  actual  knowledge  of  them.  If  general 
custom  puts  certain  duties  on  parties  entering  into  a  par- 
ticular kind  of  contract,  the  courts  are  disposed  to  hold 
any  perSon  making  such  a  contract  liable  according  to  the 
custom,  although  he  was  ignorant  of  it  when  the  contract 
was  formed. 

EvERiNGHAM  V.  LoRD,  19  111.  App.  565  (1886).  Everingham 
sued  Lord  for  the  price  of  a  carload  of  corn.  Lord's  defense  was 
that  the  corn  was  not  of  the  quality  promised.  But  Lord  had  not 
complained  within  twenty-four  hours  after  delivery,  as  required 
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by  the  custom  of  the  Chicago  Board  of  Trade,  of  which  both  parties 
were  members.  Held  that  although  this  custom  had  not  been 
mentioned  when  the  contract  was  made,  the  parties  must  be  pre- 
sumed to  have  dealt  with  reference  to  it.  Hence,  Lord's  com- 
plaint as  to  the  quality  of  the  corn  came  too  late. 

(E)  The  offer  or  acceptance,  or  both,  may  be  made  either  by 
words  or  by  conduct 

44.  The  essence  of  a  contract  is  the  meeting  of  the 
minds  of  the  parties.  They  may  communicate  with  each 
other  by  letter,  telegraph,  telephone,  personal  interviews, 
deaf  and  dumb  signs,  or  by  any  conduct  which  denotes  an 
intention  to  make  or  accept  an  offer.  Certain  exceptional 
contracts  treated  in  Chapter  VIII  are  required  to  be  made 
formally,  and  cannot  be  implied  from  mere  conduct. 

HoBBS  V.  Massasoit  Whip  Co.,  158  Mass.  194  (1893).  Hobbs 
had  often  delivered  eelskins  to  the  Whip  Company,  which  had 
accepted  the  skins  and  paid  for  them.  In  February,  1890,  Hobbs 
delivered  2,350  skins  which  were  kept  by  the  Whip  Company  until 
they  were  worthless.  Hobbs  sued  for  the  price.  Hdd  that  while 
ordinarily  a  dealer  may  not  send  goods  to  a  party  and  put  him 
under  the  duty  of  paying  for  them  or  notifying  the  sender  that  he 
will  not  buy  them,  yet  here  the  past  dealings  between  the  parties 
justified  Hobbs  in  sending  the  skins.  He  knew  that  the  Whip 
Company  was  in  the  market  for  eelskins,  and  when  he  delivered 
them,  his  conduct  indicated  an  offer  to  sell  them.  The  Whip  Com- 
pany, failing  to  notify  Hobbs  that  it  did  not  want  the  skins,  im- 
pliedly accepted  his  offer. 

McCoRMicK  Harvesting  Machine  Co.  v.  Markert,  107  la. 
340  (1899).  Markert  ordered  a  machine  to  be  deUvered  at  Manson 
on  or  before  July  1,  1897.  The  company  never  acknowledged  the 
order,  but  tendered  the  machine  to  Markert  before  July  1,  1897. 
Markert  refused  to  take  it,  contending  that  his  offer  had  not  been 
duly  accepted.  Held  that  the  filling  of  the  order  was  an  acceptance 
of  Markert 's  offer  to  pay  for  the  machine,  and  that  he  was  bound. 
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45.  In  deciding  whether  or  not  a  contract  is  to  be 
deduced  from  certain  conduct,  the  courts  are  guided  in 
each  case  by  its  particular  circumstances,  especially  the 
situation  of  the  respective  parties,  and  their  relation 
toward  each  other. 

DoDsoN  V.  McAdams,  96  N.  C.  149  (1887).  Dodson  sued  Mc- 
Adams,  executor  of  Dodson 's  grandfather,  John  Whitaker,  for  the 
value  of  services  which  she  had  rendered  to  Whitaker.  She  had 
lived  with  Whitaker  for  twenty  years  until  she  was  married  at  the 
age  of  twenty-three.  After  she  was  fourteen  years  old,  she  did 
much  of  the  household  work  and  helped  about  the  farm.  Whitaker 
paid  for  her  schooling  and  treated  her  as  one  of  his  own  children. 
When  she  married,  he  provided  for  her  just  as  if  she  had  been  his 
own  child.  Once  he  casually  remarked  that  he  intended  his  house 
for  her  and  that  she  should  be  paid  for  her  work.  Held  that  the 
intimate  relationship  between  the  parties  overcame  the  ordinary 
presumption  that  arises  when  labor  is  done  for  a  party  at  his  re- 
quest, express  or  implied,  of  a  promise  on  his  part  to  pay  for  it. 
In  a  case  like  this,  it  is  not  presumed  that  compensation  is  to  be 
paid  by  the  grandchild  for  board  and  clothing,  or  by  the  grand- 
father for  services.  The  presumption  against  a  promise  to  pay 
for  such  services  may  be  overthrown  bj'^  an  express  agreement,  but 
Whitaker's  casual  remarks  were  not  sufficient  proof  of  a  contract. 
Remarks  like  these  are  loosely  made  in  many  families  without  any 
intention  that  they  shall  be  legally  binding. 

46.  It  is  more  businesslike  to  state  expressly  the  terms 
on  which  one  expects  to  deal.  If  the  intention  of  the  par- 
ties is  left  to  be  gathered  from  mere  conduct,  perhaps  their 
conduct  will  be  open  to  several  explanations.  This  fact 
may  lead  to  a  lawsuit,  and  possibly  the  decision  may  be 
against  inferring  a  contract  from  the  actions  of  the  parties, 
even  though  one  of  them  may  have  believed  himself  pro- 
tected by  a  contract. 

Yale  v.  Curtiss,  151  N.  Y.  598  (1897).  Curtiss  often  escorted 
Yale  from  church,  and  several  times  took  her  to  entertainments. 
Sometimes,  after  bringing  her  home,  he  would  enter  her  house  and 
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remain  for  a  while.  When  their  minister  was  going  to  Europe, 
Yale  said  to  Curtiss  that  it  would  be  lonesome  for  the  minister  to 
go  alone:  to  which  Curtiss  replied,  "Husband  and  wife  is  party 
enough  for  me,  if  I  go."  On  another  occasion  he  said  that  he  was 
going  to  make  Yale  a  long  visit  some  time.  There  was  other  evi- 
dence of  this  kind.  Curtiss  never  expressly  asked  her  to  marry  him. 
When  he  announced  his  engagement  to  another  girl,  she  sued  him 
for  breach  of  promise.  Held  that  there  was  no  contract,  although 
Yale  had  expected  that  Curtiss  would  marry  her.  Offer  and  ac- 
ceptance need  not  be  formally  made,  but  must  be  sufficiently  dis- 
closed to  fix  the  engagement  as  clearly  as  if  put  in  formal  words. 

(F)  There  must  be  more  than  an  intention  to  make  an  offer 
or  to  accept  it:  there  must  be  some  communication  of 
the  offeror's  intention  to  the  offeree,  and  of  the 
offeree's  intention  to  the  offeror 

47.  The  mere  fact  that  a  man  harbors  in  his  mind  the 
intention  to  make  an  offer,  does  not  constitute  him  an 
offeror.  In  order  to  make  an  offer,  one  must  communicate 
it  by  words  or  conduct  to  him  for  whom  it  is  intended. 
But  sometimes  offers  are  made  to  the  world  at  large,  as  by 
posting  notices  of  rewards  or  by  public  advertisements. 
In  such  case,  the  entire  public  is  the  offeree,  and  any  one 
who  learns  of  the  offer  may  accept  it. 

Reif  v.  Paige,  55  Wis.  496  (1882).  A  hotel  where  Paige  and 
his  wife  were  guests  was  destroyed  by  fire.  Paige  offered  $5,000  to 
any  person  who  would  rescue  his  wife  from  the  burning  building, 
dead  or  alive.  Reif  rescued  Mrs.  Paige's  body,  but  Paige  refused 
to  pay  the  reward.  Hdd  that  the  offer  was  made  to  the  public, 
and  Reif  could  recover. 

48.  If  an  offeree  merely  concludes  in  his  mind  to  accept 
an  offer,  but  fails  to  communicate  his  decision  to  the  offeror, 
no  contract  is  formed.  However,  if  the  offeror  demands  or 
suggests  a  certain  method  for  communicating  acceptance, 
and  the  offeree  accepts  in  the  manner  indicated,  there  is  a 
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contract,  even  though  the  communication  never  actually 
reaches  the  offeror.  Thus,  if  an  offer  is  telegraphed,  and 
the  offeree  promptly  telegraphs  back  an  acceptance,  the 
contract  is  closed  at  once.  The  offeror  by  using  the  wires 
has  impliedly  suggested  that  the  offeree  should  communi- 
cate his  acceptance  in  the  same  way,  and  if  the  telegram  of 
acceptance  never  reaches  the  offeror,  there  is  a  contract 
none  the  less. 

White  v.  Corlies,  46  N.  Y.  467  (1871).  Corlies  wrote  White  as 
follows:  "Upon  an  agreement  to  finish  the  fitting  up  of  offices  57 
Broadway  in  two  weeks  from  date,  you  can  commence  at  once." 
White  made  no  reply,  but  bought  the  necessary  lumber  and  began 
work  on  it.  The  next  day  Corlies,  having  had  no  reason  to  suppose 
that  White  had  intended  to  accept,  countermanded  his  offer. 
White  sued  for  damages.  Held  that  White's  mental  determination 
to  accept,  not  indicated  to  Corlies  by  word  or  deed,  was  no  legal 
acceptance. 

Washburn  v.  Fletcher,  42  Wis.  152  (1877).  Fletcher  mailed 
an  offer  to  Washburn,  who  at  once  mailed  his  acceptance.  The 
letter  of  acceptance  miscarried.  Held  that  although  Fletcher  had 
not  expressly  suggested  that  Washburn  use  the  mails  in  reply, 
he  had  impliedly  indicated  as  much  by  using  the  mails  himself. 
Hence,  as  soon  as  Washburn's  letter  was  posted,  he  communicated 
his  acceptance  in  the  manner  desired  by  Fletcher,  and  a  contract 
arose  immediately.  The  subsequent  loss  of  the  letter  did  not  pre- 
vent Washburn  from  enforcing  the  contract. 

49.  Acceptance  cannot  usually  be  inferred  from  the 
offeree's  silence,  or  from  his  delay  in  rejecting  the  offer.  If 
an  offeree  makes  no  answer  when  a  proposition  is  laid  be- 
fore him,  his  consent  cannot  be  taken  for  granted,  unless 
he  is  under  a  duty  to  notify  the  offeror  of  his  dissent.  The 
mere  fact  that  he  seems  pleased  with  the  proposition,  and 
asks  the  offeror  for  more  time  to  investigate  it,  does  not 
amount  to  an  acceptance.  Indeed,  the  offeree  may  keep 
putting  off  his  decision  indefinitely  without  coming  a  step 
nearer  to  making  a  contract.  .    - 
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(G)  An  offer  may  be  withdrawn  at  any  time  before  accept- 
ance, even  though  the  offeror  has  promised  to  hold  it 
open  longer 

50.  An  offer  is  a  voluntary  proposition.  Just  as  the 
offeror  was  free  to  make  it  originally,  so  he  is  free  to  re- 
voke it  at  any  time  before  acceptance.  The  mere  fact  that 
he  has  agreed  to  keep  it  open  for  a  certain  period  does  not 
prevent  him  from  withdrawing  it  before  the  period  has 
expired,  unless  it  has  been  accepted  in  the  meantime.  His 
promise  to  hold  it  open  is  not  binding,  unless  made  under 
seal  or  for  a  consideration. 

J.  Thompson  &  Sons  Mfg.  Co.  v.  Perkins  &  Son,  97  la.  607 
(1896).  The  company's  salesman  took  an  order  for  machinery 
from  Perkins  &  Son,  subject  to  the  company's  approval.  The 
company  wrote  Perkins  that  they  would  give  the  matter  their 
attention,  but  did  not  definitely  accept  the  order,  which  Perkins 
afterwards  countermanded.  The  company  then  shipped  the  ma- 
chinery, but  Perkins  refused  to  receive  it.  Held  that  as  the  order 
had  been  canceled  before  acceptance,  there  was  no  contract. 

BossHARDT  &  Wilson  Co.  v.  Crescent  Oil  Co.,  171  Pa.  109 
(1895).  On  July  31st,  1893,  Crescent  Oil  Co.  offered  to  sell  Bosshardt 
&  Wilson  Co.  800,000  barrels  of  oil,  agreeing  that  the  offer  should 
be  good  for  sixty  days.  Bosshardt  &  Wilson  Co.  made  expensive 
investigations  with  a  view  to  taking  the  oil.  The  oflfer  was  with- 
drawn September  25th,  1893,  but  on  September  27th,  Bosshardt  & 
Wilson  Co.  attempted  to  accept  it.  Held  that  a  mere  offer  may  be 
canceled  at  any  time  until  it  is  accepted.  Bosshardt  &  Wilson  Co. 
should  have  protected  themselves  by  securing  an  option. 

51.  A  promise  to  hold  an  offer  open,  made  under  seal 
or  for  a  consideration,  is  called  an  option.  It  differs  from 
a  naked  promise,  because  it  contains  the  second  element, 
seal  or  consideration.    See  Section  72. 
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(H)  If  an  offeror  specifies  how  long  his  offer  will  remain  open, 
it  may  be  accepted  within  the  time  set,  unless  pre- 
viously revoked.  If  no  time  is  specified,  the  offer,  if 
not  accepted  within  a  reasonable  time,  lapses  and  can- 
not be  accepted  thereafter 

52.  If  the  offeror  names  a  time  during  which  he  will 
keep  his  offer  open,  this  is  one  of  the  terms  of  the  offer,  and 
acceptance  must  be  made  within  the  time  allowed,  in  order 
to  bind  the  offeror.  If  acceptance  is  too  late,  the  offeror 
is  free  to  disregard  it. 

63.  If  an  offeror  fails  to  state  how  soon  the  offer  must 
be  accepted,  it  is  necessary  to  ascertain  his  intention  in  this 
respect  from  the  surrounding  circumstances.  He  may 
withdraw  his  offer  at  any  time  before  acceptance,  just  as  if 
he  had  given  the  offeree  a  certain  period  within  which  to 
accept.  See  Section  50.  He  may  withdraw  his  offer  the 
next  moment  after  he  utters  it,  even  though  the  offeree  has 
had  no  chance  to  make  up  his  mind  on  the  subject.  Assum- 
ing, however,  that  the  offer  is  not  withdrawn,  the  offeree 
has  a  reasonable  time  within  which  to  accept.  This  varies 
with  the  circumstances  of  each  case.  An  offer  to  buy  or 
sell  stocks  or  commodities  on  the  floor  of  an  exchange  must 
usually  be  accepted  at  once,  in  order  to  hold  the  offeror. 
Prices  on  an  exchange  often  fluctuate  rapidly.  Conse- 
quently, it  is  the  custom  among  the  members  of  exchanges  to 
consider  an  offer  open  only  for  a  moment,  unless  otherwise 
stated.  Again,  an  offer  to  sell  perishable  articles,  such  as 
ripe  fruit,  must  naturally  be  understood  as  requiring  a 
prompt  answer.  On  the  other  hand,  an  offer  to  sell  a 
large  tract  of  unexplored  land  may  be  deemed  to  hold 
good  for  weeks,  since  the  offeree  will  probably  need  time  in 
order  to  arrive  at  an  intelligent  decision. 
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(I)  An  offer  lapses  if  the  offeree  rejects  it  or  makes  a  coun- 
ter proposition 

54.  If  an  offeree  declines  the  offer,  the  offeror  is  free  to 
regard  the  matter  as  ended.  Even  though  he  may  have 
agreed  to  keep  the  offer  open  for  a  period  which  has  not 
yet  expired,  the  offeree's  rejection  prevents  the  offer  from 
being  good  any  longer,  unless  the  offeror  renews  it.  If  the 
offeree,  having  declined  the  proposition,  says  later  that  he 
will  accept  it,  the  offeror  may,  of  course,  ignore  the  previ- 
ous rejection,  but  he  may,  if  he  prefers,  refuse  to  enter  into 
the  contract. 

55.  If  the  offeree  makes  a  counter  proposition,  this  im- 
plies that  he  is  dissatisfied  with  the  offer,  and  amounts  to 
a  rejection  of  it.  Therefore,  the  offeror  need  not  recognize 
a  subsequent  attempt  to  accept. 

(J)  After  acceptance,  neither  party  may  withdraw,  or  change 
any  of  the  terms  of  the  contract,  without  the  other's 
consent 

56.  In  the  case  of  ordinary  business  contracts  neither 
party  is  bound  until  the  other  is  likewise  bound.  When, 
however,  the  offeree's  acceptance  unites  with  the  offer  a 
contract  is  formed.  Thereafter  neither  party  may  with- 
draw without  the  other's  consent.  Even  though  the  entire 
contract  is  to  be  performed  far  in  the  future,  one  of  the 
parties  cannot  escape  his  obligations  under  it  by  notifying 
the  other  beforehand  that  he  intends  to  drop  it. 

Exception.  In  some  cases  a  party,  in  order  to  induce  another 
to  enter  into  a  contract,  will  give  him  the  privilege  of  canceling  it, 
if  he  should  choose  later  to  do  so.  Here  the  right  to  withdraw  is 
secured  by  the  contract  itself.    See  Chapter  XIV  (C). 

57.  Just  as  a  contract  cannot  be  completely  annulled 
at  the  pleasure  of  a  single  party,  so  neither  party  can  par- 
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tially  annul  it  by  changing  any  of  its  terms  or  adding  new 
terms,  without  the  other's  consent.  It  is  essential  to  a 
binding  agreement  that  it  shall  not  be  subject  to  alteration 
without  the  consent  of  those  who  have  made  it. 

Exception.  In  some  cases,  one  of  the  parties  is  given  the  privi- 
lege of  making  changes  in  the  terms  of  a  contract  after  it  has  been 
formed.  For  instance,  many  building  contracts  provide  that  the 
person  for  whom  buildings  are  to  be  erected  may  alter  the  plans, 
provided  that  he  shall  pay  for  any  changes  putting  the  builder  to 
greater  expense.  Here  the  right  to  alter  is  secured  by  the  contract 
itself.    See  Chapter  XIV  (C). 


QUESTIONS 

1.  What  is  the  first  element  necessary  in  all  contracts? 

2.  What  is  meant  by  "  offer  and  acceptance  "  ? 

3.  Why  are  offer  and  acceptance  necessary  to  form  a  contract? 

4.  May  a  long  series  of  communications  result  in  a  contract? 

5.  What  is  an  offeror;  an  offeree? 

6.  Can  an  offeree  become  an  offeror? 

7.  Dunn  and  Hunt  went  through  a  marriage  ceremony,  but  were 
jesting.  They  never  lived  together  as  husband  and  wife.  Was 
there  a  valid  marriage? 

8.  Suppose  one  party  is  jesting  and  the  other  acts  seriously.  Is 
there  a  contract?    Give  example. 

9.  Hand  wrote,  "I  am  authorized  to  offer  Michigan  fine  salt  at 
85  cents  per  barrel.  Shall  be  pleased  to  receive  your  order."  Is 
that  an  offer? 

10.  How  is  an  answer  to  a  quotation  of  prices  usually  regarded? 

11.  What  precaution  should  a  person  quoting  prices  take? 

12.  Is  an  advertisement  for  bids  an  offer? 

13.  What  precaution  should  a  person  advertising  for  bids  take? 

14.  If  a  party  has  acted  on  the  assumption  that  there  is  a  con- 
tract when  there  really  is  not,  has  he  any  redress? 

15.  What  is  the  function  of  the  court? 
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1 6.  Bird  offers  to  sell  Dale  a  horse  at  a  price  to  be  fixed  within 
thirty  days  by  their  friend  Logue.  Bird  accepts  the  offer.  Is 
there  a  valid  contract? 

17.  Must  words  be  used  which  can  be  understood  by  outsiders 
as  well  as  by  the  parties  to  a  contract? 

18.  What  bearing  have  the  customs  of  a  community  upon  con- 
tracts made  therein? 

19.  If  a  person  signs  a  contract  without  reading  it,  is  he  bound 
by  its  terms? 

20.  Where  a  party  gives  conspicuous  notice  of  the  terms  upon 
which  he  will  contract,  what  effect  has  this  notice  upon  contracts 
made  by  him? 

21.  How  may  acceptance  of  an  offer  be  communicated? 

22.  Bird  has  been  accustomed  to  send  goods  to  Dodd,  and  Dodd 
has  always  accepted  and  paid  for  them.  Bird  makes  a  shipment  to 
Dodd,  which  Dodd  receives  and  keeps  for  a  considerable  length  of 
time.  He  then  refuses  to  pay  for  it,  alleging  that  there  was  no  con- 
tract on  his  part  to  do  so.     Is  he  liable? 

23.  Can  all  kinds  of  contracts  be  implied  from  mere  conduct? 

24.  In  deciding  whether  there  is  an  implied  contract  what  things 
are  considered  by  the  court? 

25.  What  risk  does  a  person  run  who  fails  to  state  expressly  the 
terms  upon  which  he  desires  to  contract? 

26.  Must  offer  and  acceptance  be  communicated? 

27.  How  may  offer  and  acceptance  be  communicated? 

28.  Ward  advertises  in  a  daily  paper  that  he  will  pay  $100  to 
the  person  who  returns  to  him  his  lost  dog.  Hall  reads  the  adver- 
tisement, finds  the  dog,  and  returns  it  to  Ward.  Can  he  enforce 
payment  of  the  $100? 

29.  Wood  wrote  Bain:  "  I  will  sell  you  100  bushels  of  wheat  at  $1 
per  bushel.  Answer  by  return  mail."  Bain  sent  a  letter  of  ac- 
ceptance by  return  mail,  but  the  letter  never  reached  Wood.  Was 
there  an  acceptance  of  Wood's  offer? 

30.  Can  offer  and  acceptance  usually  be  inferred  from  silence? 

31.  May  an  offer  be  withdrawn  even  though  the  offeror  has 
promised  to  keep  it  open  for  a  certain  period  of  time? 

32.  Would  the  fact  that  the  offer  was  given  for  a  consideration 
or  under  seal  affect  your  answer? 
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33.  If  no  time  is  named  by  the  offeror,  how  long  does  an  offer 
remain  open? 

34.  If  an  offer  is  made  for  a  definite  period  of  time,  would  an 
acceptance  of  the  offer  after  that  period  has  elapsed  be  a  good 
acceptance? 

35.  If  a  counter  proposition  is  made  in  reply  to  an  offer,  what 
effect  has  that  upon  the  offer? 

36.  If  an  offer  is  once  rejected,  need  the  offeror  recognize  a 
subsequent  attempt  to  accept  it? 

37.  After  an  offer  is  once  accepted,  may  either  party  alter  the 
terms  of  the  contract? 


CHAPTER  IV 

THE   SECOND  ELEMENT  NECESSARY   IN   ATJi   CONTRACTS,   SEAL 
OR  CONSIDERATION 

(A)  Introductory 

58.  A  seal  originally  consisted  of  a  piece  of  wax  at- 
tached by  a  ribbon  to  a  document,  and  stamped  with  the 
coat  of  arms  or  other  peculiar  device  of  the  individual 
executing  the  document.  The  courts  deemed  that  such 
document  should  be  binding,  because  of  the  solemn  man- 
ner in  which  it  was  executed.  The  signet  rings  which 
many  persons  wear  are  survivals  of  this  ancient  custom, 
similar  rings  having  been  formerly  used  for  making  an  im- 
pression on  wax.  In  course  of  time  substitutes  for  the 
wax  seal  were  introduced.  Colored  paper  wafers  pasted  to 
a  document  were  given  the  same  legal  effect  as  wax  seals, 
since  the  intention  of  the  parties  to  make  their  deed  or  con- 
tract a  '  *  sealed  ' '  one  was  thus  indicated.  Finally,  a  mere 
scroll  seal  resembling  a  paper  wafer,  and  with  the  word 
"  seal  "  written  or  printed  inside  it,  was  employed.  This 
also  indicates  the  intention  of  the  parties  to  bring  them- 
selves within  the  custom  which  gives  special  validity  to 
sealed  documents,  and  the  courts  have  recognized  this  in- 
tention. Indeed,  in  a  few  states  a  scratch  of  the  pen  or 
any  mark  intended  to  represent  a  seal  will  be  given  legal 
effect  as  such.  For  instance,  the  letters  "  L.  S."  are  some- 
times used  for  this  purpose.  These  letters  are  the  initials 
of  the  Latin  words,  locus  sigilli,  which  mean  "  the  place 
of  the  seal."    Where  any  such  substitute  is  used  in  place 
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of  the  old-fashioned  seal,  the  parties  should  be  careful 
to  recite  the  fact  that  the  document  is  sealed.  This  is 
done  in  the  following  specimen  form  of  sealed  contract, 
whereby  James  Martin  obligates  himself  to  pay  $1,000  to 
Owen  Thurles: 


^1,000.  St.  Louis,  Md.,  September  1,  1909. 

Thirty  days  after  date  I  promise. to  pay  to 
Oven  Thurles  One  Thousand  Dollars. 

In  witness  and  confirmation  whi^eof.)  I  have 
hereunto  set  my  hand  «nd  seal. 


v/tt/t^^t^t-^B 


59.  Consideration  is  something  exchanged  by  one  party 
to  a  contract  for  what  he  is  to  get  under  the  terms  of  the 
contract.  It  consists  of  an  act  or  forbearance,  or  the  prom- 
jse  thereof,  which  is  offered  by  one  party  to  a  contract,  and 
accepted  by  the  other  in  return  for  the  latter 's  act  or  for- 
bearance, or  the  promise  thereof. 

ViNAL  V.  Richardson,  95  Mass.  521  (1866).  George  Bailey 
owed  Vinal  $19  for  rent  of  a  house  belonging  to  Vinal,  which  Bailey 
occupied.  Vinal  threatened  to  eject  Bailey,  unless  he  should  fur- 
nish security  for  the  payment  of  the  rent.  Bailey  got  Richardson 
to  sign  a  guaranty  that  Bailey  would  pay  the  rent.  In  a  suit 
against  Richardson  on  this  contract,  he  contended  that  there  was 
no  consideration.  Held  that  Vinal's  forbearance  to  eject  Bailey 
was  sufficient  consideration  to  make  Richardson's  guaranty  binding. 

60.  The  second  element  necessary  in  all  contracts  is 
supplied  either  by  a  seal  or  by  consideration.  In  most 
states  one  of  these  two  things  is  usually  suflficient  without 
the  other. 
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(B)  In  what  states  a  seal  has  the  same  binding  force  as 

consideration 

61.  As  explained  in  Section  58,  a  promise  made  under 
seal  is  ordinarily  binding.  It  makes  no  difference  that  the 
giver  of  the  promise  is  to  get  nothing  in  return  for  it,  be- 
cause a  seal  takes  the  place  of  consideration.  See  Sections 
62  and  63.  However,  in  the  following  states  the  ancient 
law  on  this  matter  has  been  changed  and  seals  have,  to  a 
great  extent,  lost  their  binding  force:  Arizona,  Arkansas, 
California,  Colorado,  Idaho,  Indiana,  Iowa,  Kansas,  Ken- 
tucky, Mississippi,  Montana,  Nebraska,  Nevada,  New  Jer- 
sey, North  Dakota,  Ohio,  South  Dakota,  Tennessee,  Utah, 
and  Washington.    See  Section  670. 

(C)  In  certain  cases  consideration  is  needed,  even  in  those 

states  where  a  seal  ordinarily  suffices  to  make  a  prom- 
ise binding 

62.  Even  in  those  states  where  a  seal  ordinarily  creates 
a  contractual  obligation,  the  courts  refuse  to  enforce  cer- 
tain extraordinary  agreements  unless  they  are  based  on 
consideration.  In  general,  it  may  be  stated  that  if  a  court 
of  equity  is  asked  to  grant  an  injunction  or  other  special 
remedy  to  help  sustain  an  agreement  which  lacks  con- 
sideration, it  will  not  usually  grant  the  desired  relief. 
Thus,  where  a  prospective  heir  disposes  by  sealed  instru- 
ment of  his  expected  share  in  a  relative 's  estate,  the  relative 
being  still  alive,  this  disposition  of  a  mere  expectancy  will 
not  be  enforced  by  a  court  of  equity  unless  made  for  a 
reasonable  consideration.  Again,  where  a  person  agrees, 
under  seal,  not  to  follow  his  business  or  profession  within 
a  certain  territory,  this  agreement  will  not  be  enforced 
unless  made  for  a  consideration.  From  Section  140  it  ap- 
pears that  many  such  agreements  in  restraint  of  trade  are 
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void,  no  matter  how  made.     As  to  courts  of  equity,  see 
Section  14. 

Ross  V.  Sadgbeer,  21  Wendell  (N.  Y.)  166  (1839).  For  no 
consideration  Sadgbeer  gave  Ross  a  $2,000  bond  setting  forth  that 
Sadgbeer  should  not,  for  ten  years,  manufacture  pearl  ashes  within 
forty  miles  of  Lockport.  Ross  brought  suit  on  this  bond  for  a  vio- 
lation of  its  provisions.  Held  that  he  could  not  recover,  because 
the  seal  on  a  bond  is  not  in  such  cases  a  substitute  for  consideration. 

63.  "Where  the  parties  happen  to  seal  a  contract,  which 
is  based  on  an  interchange  of  consideration,  the  seals  are 
not  intended  to  create  an  obligation.  Usually  the  parties 
to  such  a  contract  attach  no  importance  to  its  being  sealed, 
for  each  makes  his  agreement  in  return  for  what  he  is  to 
get  under  the  contract.  If  one  of  the  parties  breaks  his 
side  of  the  contract,  he  cannot  compel  the  other  party  to 
fulfill  the  latter 's  side  of  it.  Although  the  latter 's  promise 
was  under  seal,  yet  it  was  based  on  consideration,  and  the 
seal  was  not  meant  to  be  a  substitute  for  consideration. 

(D)  Consideration  may  consist  of  either  a  benefit  to  the 
promisor  or  a  detriment  to  the  promisee 

64.  A  "  promisor  "  is  one  who  makes  a  promise.  A 
*'  promisee  "  is  one  to  whom  a  promise  is  made.  In  most 
contracts  each  party  promises  something  to  the  other. 
Each  is,  therefore,  a  promisor  as  respects  the  promise 
which  he  gives  the  other  party,  and  a  promisee  as  respects 
the  promise  given  to  him  by  the  other. 

65.  If  a  promise  is  made  in  return  for  money,  goods, 
land,  services,  or  something  else  received  by  the  promisor, 
it  is  based  on  the  benefit  thus  obtained  by  the  promisor. 
If  a  promise  is  made  in  return  for  some  inconvenience,  loss, 
or  other  disadvantage  incurred  by  the  promisee,  it  is  based 
on  the  detriment  which  the  promisee  suffers  by  reason  of 
the  promise. 
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Hartzell  v.  Saunders,  49  Mo.  433  (1872).  Both  Hartzell  and 
Saunders  were  innkeepers.  Saunders  held  certain  baggage  of  Ir- 
win, a  guest,  as  security  for  a  hotel  bill  due  Saunders.  Irwin  ap- 
plied to  Hartzell  for  accommodations,  and  said  Hartzell  should 
have  a  lien  on  the  baggage  subject  to  Saunders's  lien.  Saunders 
recognized  the  agreement,  promising  to  hold  the  baggage  until  his 
owTi  bill  and  Hartzell's  bill  should  be  paid.  Relying  on  this,  Hart- 
zell accepted  Irwin  as  a  guest.  Saunders  let  Irwin  have  the  bag- 
gage before  Hartzell  was  paid.  Held  that  the  detriment  to  Hart- 
zell in  giving  Irwin  credit  made  Saunders's  promise  binding,  and 
that  he  was  liable  for  releasing  the  baggage. 

HoLz  V.  Hanson,  115  Wis.  236  (1902).  Hanson  agreed  to  pay 
Holz  $30  if  Holz  would  release  Celia  Wessie,  who  was  in  his  em- 
ployment, from  his  right  to  her  services.  Accordingly,  Holz  re- 
leased Celia,  but  Hanson  did  not  pay  the  promised  money.  Holz 
sued  Hanson  for  $30.  Held  that  he  could  recover,  for  Hanson's 
promise  was  sustained  by  the  detriment  which  Holz  suffered  in 
return  for  it. 

(£)  The  mere  fact  that  a  consideration  is  of  slight  value  does 
not  destroy  its  legal  efficacy 

66.  When  parties  have  made  a  contract,  the  courts  en- 
force it,  even  though  one  party  has  a  better  bargain  than 
the  other.  Thus,  if  a  person  agrees  to  pay  an  exorbitant 
price  for  an  article  which  has  caught  his  fancy,  he  cannot 
afterwards  be  relieved  from  the  consequences  of  his  own 
poor  judgment.    But  see  Section  136. 

Lawrence  v.  McCalmont,  43  U.  S.  426  (1844).  For  one  dollar 
paid  her  by  McCalmont,  Mrs.  Lawrence  guaranteed  the  account  of 
her  son  for  goods  furnished  and  to  be  furnished  the  son  by  McCal- 
mont. McCalmont  sued  Mrs.  Lawrence  for  an  outstanding  ac- 
count of  about  $50,000  against  the  son.  Held  that  a  valuable  con- 
sideration, however  small,  is  sufficient.  McCalmont  was  allowed  to 
recover. 

67.  Sometimes  a  party  agrees  to  do  a  number  of  dif- 
ferent things  in  return  for  a  single  thing  which  the  other 
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party  is  to  do  for  him.     Since  he  freely  makes  this  con- 
tract, he  cannot  properly  object  to  being  forced  to  fulfill  it. 

Potter  v.  Hartnett,  148  Pa.  15  (1892).  In  1871,  Potter  and 
others  had  a  claim  for  $400  against  Hartnett.  They  agreed  to  drop 
the  claim  if  Hartnett  would  enter  their  employment.  Hartnett  was 
employed  by  them  for  a  time,  but  afterwards  they  sought  to  en- 
force the  claim  against  him.  Held  that  although  they  had  paid 
certain  sums  to  Hartnett  for  his  services,  they  were  bound  also  to 
drop  their  $400  claim.  They  had  bargained  to  do  these  two  things 
in  return  for  Hartnett's  services. 

68.  The  fact  that  a  consideration  is  grossly  inadequate 
is  sometimes  evidence  of  mistake,  fraud,  or  undue  influence. 
If  sufficient  other  evidence  is  brought  forward  to  show 
that  the  agreement  lacks  the  fourth  element,  reality  of 
consent,  there  is  no  contract.    See  Chapter  VI. 

Hume  v.  United  States,  132  U.  S.  406  (1889).  Hume  sold  and 
delivered  to  the  Government  a  quantity  of  shucks  at  60  cents  a 
pound,  at  a  time  when  their  market  value  was  If  cents  a  pound- 
He  sued  for  the  price  agreed  on,  but  the  Government  asserted  that 
a  mistake  had  been  made,  and  that  the  price  really  intended  was 
60  cents  a  hundredweight.  Held  that  Hume  could  recover  only 
the  market  value  of  the  shucks,  the  court  taking  the  view  that  the 
agreement  was  so  extortionate  and  unconscionable  on  its  face  as  to 
raise  a  presumption  of  mistake  or  fraud. 

69.  The  compromise  in  good  faith  of  a  disputed  claim 
constitutes  consideration.  If  a  person  in  good  faith  de- 
mands money  from  another,  and  the  latter  in  order  to 
avoid  a  lawsuit  agrees  to  compromise  for  a  certain  sum,  he 
is  bound  to  pay.  He  cannot  escape  liability  on  the  ground 
that  he  never  owed  the  claimant  anything.  The  courts 
favor  amicable  adjustments  of  differences.  One  who  has 
agreed  to  settle  out  of  court  a  claim  made  in  good  faith, 
cannot  prevent  the  enforcement  of  the  compromise  merely 
by  proving  that  if  the  case  had  gone  to  court  he  would 
not  have  had  to  pay  anything. 
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(F)  The  doing  of  what  one  is  already  legally  bound  to  do  is 
no  consideration 

70.  If  a  person,  bound  to  do  a  certain  thing,  is  back- 
ward in  doing  it,  and  the  other  party  promises  him  a  re- 
ward for  performing  it,  this  promise  is  based  on  no  consid- 
eration. There  is  no  benefit  to  the  promisor,  for  he  was 
already  entitled  to  punctual  performance.  There  is  no 
detriment  to  the  promisee,  for  he  was  already  obligated 
to  fulfill  his  previous  engagement.    See  Section  73. 

Alaska  Packers' Association  v.  Domenico,  117  Fed.  99  (1902). 
Domenico  and  others  contracted  with  the  Alaska  Packers'  Associa- 
tion to  navigate  a  vessel  from  San  Francisco  to  the  Association's 
salmon  canning  plant  in  Alaska  and  return,  and  also  to  help  catch 
and  can  salmon  while  there,  during  the  fishing  season.  For  these 
services  they  were  to  receive  certain  pay.  After  reaching  Alaska, 
they  refused,  without  cause,  to  perform  their  contract  unless  the 
Association's  superintendent  would  promise  additional  compensa- 
tion. The  superintendent  being  unable  to  secure  other  men,  ow- 
ing to  the  remoteness  of  the  place  and  the  shortness  of  the  season, 
complied  with  their  demands,  and  a  second  agreement  was  signed, 
identical  with  the  first  except  as  to  increased  compensation.  In  a 
suit  on  this  latter  agreement,  held  that  there  was  no  consideration 
for  it.  The  employees  were  already  bound  for  exactly  the  same 
services  at  the  rate  originally  fixed,  and  could  recover  nothing  extra. 

71.  Where  a  contract  has  not  been  fully  performed  by 
either  party,  and  it  is  agreed  to  drop  it  and  substitute 
another  agreement,  the  new  contract  is  called  a  novation. 
The  rights  and  obligations  arising  under  the  old  contract 
are  mutually  released.  The  new  contract  may  give  one 
of  the  parties  rights  which  he  did  not  enjoy  under  the 
original  contract,  while  the  other  party  may  be  in  the 
same  position  that  he  was  in  before.  The  latter  cannot, 
however,  object  that  the  additional  obligations  cast  on  him 
by  the  new  contract  are  without  consideration,  because  the 


38  AMERICAN   BUSINESS   LAW 

old  contract  has  been  canceled  and  is  not  to  be  regarded 
at  all. 

HuMisTON  V.  Wood,  124  U.  S.  12  (1888).  Humiston  agreed 
in  writing  to  sell  the  right  to  use  his  patent  in  certain  states,  to  a 
corporation  to  be  organized.  Wood  and  others  to  be  among  the  in- 
corporators, for  $25,000,  and  Humiston  agreed  not  to  look  to  the 
individual  incorporators  for  payment  of  the  money.  The  project 
was  abandoned.  In  a  suit  by  Humiston  against  Wood  and  others, 
for  the  purchase  price  of  the  patent,  the  plaintiff  introduced  testi- 
mony tending  to  show  an  agreement  made  after  the  one  above  re- 
ferred to,  between  Humiston  and  the  defendants,  by  which  de- 
fendants agreed  to  take  the  patent  at  the  terms  agreed  on  in  the 
first  agreement.  Held  that  if  the  evidence  made  out  the  case  as 
above,  the  agreement  by  which  the  individual  incorporators  were 
not  to  be  personally  responsible  for  the  purchase  price,  would  be 
void,  as  it  was  only  intended  to  have  effect  if  a  corporation  was 
organized.    The  second  contract  bound  Wood  personally. 

(6)  A  promise  by  one  party  is  sufficient  consideration  for  a 
promise  by  the  other  party 

72.  A  legal  obligation  undertaken  by  one  party  is  a 
detriment  in  the  eye  of  the  law,  and  constitutes  considera- 
tion for  a  promise.  Accordingly,  if  both  parties  assume 
reciprocal  obligations,  each  party's  promise  balances  and 
makes  enforceable  the  other's  promise.  Even  though 
nothing  is  paid  on  account,  the  contract  is  closed  when 
the  mutual  promises  are  given.  Neither  party  is  free  to 
destroy  the  contract  by  notifying  the  other  that  he  will 
not  perform  his  end  of  it,  although  the  time  for  perform- 
ance may  lie  far  in  the  future. 

The  following  option  agreement  is  made  a  binding  contract  by 
Lee's  promise  to  pay  Smith  $25  six  weeks  from  date.  See  Section 
51.  Smith,  having  for  a  consideration  given  Lee  a  month's  refusal 
of  a  certain  horse,  is  not  free  to  withdraw  it  before  the  month 
expires.  Compare  this  with  the  form  of  sealed  contract  shown  in 
Section  58. 
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Chicago,  III.,  September  1,  1909. 
This  agreement  vntnesseth  that  Cecil  Lee  promises  to  pay 
John  Smith  Twenty-five  Dollars  ($25)  six  weeks  from  to-day. 
In  consideration  whereof,  Smith  hereby  gives  Lee  an  option,  good 
duririg  September,  1909,  to  purchase  Smith's  horse  ''Roanoke  " 
for  Five  Hundred  Dollars  ($500).  Unless  Lee  shall  give 
Smith  written  notice  by  September  30,  1909,  that  he  will  buy  the 
said  horse  at  the  said  price,  this  option  shall  be  void.  In  any 
event,  Lee  shall  be  bound  to  pay  Smith  the  aforesaid  sxim  of  Twen- 
ty-five Dollars  ($25)  six  weeks  from  date.  But  if  he  exercises 
this  option,  the  said  sum  shall  be  applied  toward  the  purchase 
price  of  "Roanoke." 

[Signed]  Cecil  Lee. 

[Signed]  John  Smith, 


73.  If  two  or  more  creditors  of  a  person  agree  together 
to  accept  a  certain  portion  of  their  respective  claims  in 
full  settlement,  this  composition  binds  them.  If  each  of 
them  made  a  like  promise  to  the  debtor  independently  of 
any  similar  promise  by  another  creditor,  it  would  not  pre- 
vent a  subsequent  recovery  of  the  balance  of  the  claim. 
See  Section  70.  Since,  however,  two  or  more  of  them  have 
reciprocally  agreed  to  release  the  debtor  upon  being  paid 
a  fraction  of  their  respective  claims,  their  promises  are 
consideration,  one  for  another. 

74.  If  two  or  more  persons  agree  together  to  contribute 
toward  a  charity,  their  promises  are  binding.  Ordinarily, 
a  promise  to  make  a  gift  is  not  enforceable,  for  it  lacks 
consideration;  But  if  two  or  more  persons  reciprocally 
agree  to  contribute,  the  promise  of  one  party  is  consider- 
ation for  that  of  another 
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(H)  Consideration  may  be  present  or  future,  but  a  past  con- 
sideration is  not  sufficient  to  support  a  promise  except  in 
certain  special  cases 

75.  A  motive,  which  leads  a  person  to  give  a  gratuitous 
promise,  must  not  be  mistaken  for  consideration.  Grati- 
tude for  past  favors  may  cause  one  to  promise  to  do  some- 
thing for  one 's  benefactor,  but  such  promise  lacks  consider- 
ation and  is  not  enforceable.  The  favors  have  already  been 
received  when  the  gratuitous  promise  is  made,  so  the  prom- 
isor gets  nothing  in  exchange  for  his  promise.  These 
favors  were  originally  conferred  without  an  agreement  to 
pay  for  them,  so  the  promisee  suffers  no  detriment  on  the 
strength  of  the  promise. 

76.  As  an  exception  to  the  foregoing  rule,  it  is  held  that 
if  a  debt  has  existed  in  the  past,  but  has  been  outlawed  by 
the  passage  of  a  certain  number  of  years,  a  promise  to 
pay  the  debt  is  binding,  although  given  without  present  or 
future  consideration.  See  Chapter  XVI  as  to  the  out- 
lawry of  debts.  Likewise,  if  a  debt  has  been  discharged  in 
bankruptcy  by  decree  of  court,  and  the  debtor,  although 
released  from  liability,  promises  his  former  creditor  to  pay 
it,  he  is  bound  by  such  promise.  See  Chapter  XVIII  as 
to  discharge  by  bankruptcy. 

PiTTMAN  V.  Elder,  76  Ga.  371  (1886).  In  1864  Richard  Pitt- 
man  gave  Asenath  Pittman  a  note  for  $4,200,  for  money  borrowed. 
In  1881,  the  note  being  unpaid,  Richard  Pittman  indorsed  on  it,  "I 
hereby  renew  within  note  with  interest."  In  1885  the  holder  of 
the  note  sued  Richard  Pittman.  Held  that  the  new  promise,  al- 
though made  after  the  claim  had  been  outlawed  by  the  passage  of 
time,  was  sustained  by  the  original  indebtedness.     • 

(I)  An  agreement  which  has  been  fulfilled  cannot  be  set  aside 
merely  because  it  lacks  both  seal  and  consideration 

77.  If  a  person  gratuitously  promises  to  give  another 
money,  or  to  render  the  other  certain  services,  free  of 
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charge,  the  promise,  if  not  made  under  seal,  is  unenforce- 
able. Nevertheless,  if  the  promisor  voluntarily  keeps  it, 
he  cannot  compel  the  promisee  to  return  the  money  or  to 
pay  him  for  his  services. 


QUESTIONS 

1 .  Trace  the  history  of  a  seal. 

2.  Draw  up  a  specimen  form  of  contract  which  is  made  binding 
by  a  seal. 

3.  What  agreements  require  a  consideration,  even  in  those 
states  where  a  seal  usually  suffices  to  make  a  contract  binding? 

4.  Draw  up  a  specimen  contract  which  is  made  binding  by  con- 
sideration. 

5.  Laws  was  about  to  oust  a  tenant  from  a  farm.  Meigs,  out  of 
pity  for  the  tenant,  promised  Laws  $50  if  he  would  wait  a  month. 
Laws  agreed,  and  when  the  month  was  up,  sued  Meigs  for  the  money. 
Can  he  recover? 

6.  Cope  promised  his  nephew  James  $oO  if  James  would  not 
smoke  or  play  cards  until  he  should  come  of  age.  James  performed 
his  part  of  the  agreement,  but  his  uncle  refused  to  pay  the  money. 
Can  James  force  him  to  do  so? 

7.  Dill  agreed  to  sell  Hayes  certain  patent  rights  for  $10.  Later 
the  patents  proved  to  be  worth  $1,000,000,  and  Dill  refused  to 
carry  out  his  bargain.     Is  he  bound  to  do  so? 

8.  Watt,  a  pohceman,  is  on  his  way  to  arrest  a  thief,  for  whom 
he  has  a  warrant.  Shute,  whose  goods  have  been  stolen,  promises 
Watt  $10  if  he  will  make  the  arrest,  which  Watt  does.  Can  Watt 
force  Shute  to  pay  him  the  promised  tip? 

9.  Explain  what  is  meant  by  a  novation. 

10.  Draw  up  a  specimen  option  agreement,  and  explain  it. 

11.  Explain  why  a  creditors'  composition  is  binding. 

12.  What  is  a  present  consideration;  a  future  consideration? 

13.  When  is  a  past  consideration  binding? 


CHAPTER   V 

THE  THIRD  ELEMENT  NECESSARY  IN  ALL  CONTRACTS,  CA- 
PACITY  OF  PARTIES 

(A)  Introductory 

78.  As  a  general  rule,  everybody  has  contractual 
power  to  make  all  kinds  of  contracts.  There  are,  however, 
a  few  kinds  of  contracts  which  private  persons  have  no 
legal  capacity  to  form.  See  Sections  79  and  80.  Moreover, 
there  are  certain  classes  of  individuals  whose  power  to 
enter  into  binding  agreements  is  quite  limited.  See  Sec- 
tion 81. 

79.  In  some  states  private  persons  are  forbidden  to 
engage  in  certain  kinds  of  business  requiring  public  super- 
vision, such  as  the  railroad  or  fire  insurance  business.  In 
all  the  states,  most  of  these  enterprises  are  conducted  by 
corporations,  which  are  likely  to  be  more  responsible  than 
private  persons.  If  an  individual  makes  agreements  into 
which  only  corporations  are  authorized  to  enter,  such 
agreements  are  ordinarily  void. 

80.  Many  states  require  those  who  follow  certain  pro- 
fessions or  lines  of  business  to  secure  a  license.  One  who 
goes  into  such  profession  or  business  without  a  license,  and 
makes  agreements  in  the  course  of  his  work,  is  usually 
liable  to  have  the  agreements  declared  void. 

81.  There  are  five  classes  of  individuals  whose  capacity 
to  form  contracts  is  less  than  that  of  the  ordinary  person. 
These  are  minors,  persons  mentally  deficient,  married 
women,  corporations,  and  foreigners.    Taking  up  these  five 
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classes  in  the  order  named,  we  shall  see  how  far  each  class 
has  the  power  to  enter  into  legally  enforceable  agreements. 

(B)  Contractual  powers  of  minors 

82.  In  most  states  a  person  comes  of  age  the  day  before 
his  or  her  twenty-first  birthday.  Those  under  age  are 
called  minors  or  infants.  In  the  following  states  women 
attain  majority  at  eighteen:  Arkansas,  California,  Colo- 
rado, North  and  South  Dakota,  Idaho,  Illinois,  Iowa,  Kan- 
sas, Maryland,  Minnesota,  Missouri,  Nebraska,  Nevada, 
Ohio,  Oregon,  Vermont,  and  Washington.  In  Nebraska 
a  married  woman  comes  of  age  at  sixteen,  and  in  Maryland 
and  Oregon  on  being  married.  In  Washington  a  woman  is 
of  age  if  married  to  a  man  who  has  reached  twenty-one. 
In  Iowa,  Louisiana,  and  Texas  all  minors  come  of  age  on 
being  married. 

83.  Minors  are  allowed  to  repudiate  their  agreements 
except  in  the  case  of  contracts  for  necessaries  and  a  few 
other  kinds  of  contracts.  The  mere  fact  that  a  minor  has 
had  business  experience  and  is  capable  of  protecting  his 
own  interests  does  not  make  his  agreements  binding. 

Allen  v,  Lardner,  29  N.  Y.  Supp.  213  (1894).  Lardner,  a 
minor  nineteen  years  old,  agreed  that  Williams  &  Fogle  should 
build  a  house  on  a  lot  owned  by  him.  Lardner  and  his  wife  gave 
Williams  &  Fogle  a  mortgage  to  secure  payment  of  their  bill.  In  a 
suit  on  the  mortgage,  held  that  it  was  not  valid.  Even  though 
Lardner  was  married,  a  dwelling  house  was  not  a  necessary.  Lard- 
ner had  disaffirmed  the  agreement  on  reaching  full  age.  The  Lard- 
ners  had  not  stated  that  they  were  of  age,  and  it  made  no  difference 
that  Williams  &  Fogle  did  not  know  the  Lardners  were  minors. 

84.  A  minor  has  power  to  bind  himself  by  the  purchase 
of  necessaries  for  himself,  and  also  for  his  wife  and  chil- 
dren. If  he  pays  for  necessaries  with  borrowed  money,  he 
is  liable  on  his  promise  to  repay  the  lender. 
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85.  The  list  of  necessaries  for  which  a  minor  may  obli- 
gate himself  varies  in  accordance  with  the  minor's  circum- 
stances. If  he  has  a  guardian  who  is  willing  to  supply  him 
with  necessaries,  the  minor  has  no  legal  power  to  buy  them 
for  himself.  Likewise,  if  he  is  supplied  with  necessaries 
by  his  parents  or  anyone  else.  If  he  is  thrown  on  his  own 
resources,  he  has  legal  capacity  to  contract  for  food,  cloth- 
ing, shelter,  schooling,  and,  if  he  is  ill,  for  medicine,  nurs- 
ing, and  medical  attendance.  His  wealth,  calling,  social 
position,  health,  and  in  general  all  his  surroundings,  aid 
in  determining  what  may  be  necessary  for  any  particular 
minor.  For  example,  the  education  suitable  for  a  wealthy 
boy  who  expects  to  enter  a  profession  might  be  unsuitable 
for  a  poor  boy  who  is  to  work  at  a  trade.    See  Section  317. 

Heffington  v.  Jackson,  96  S.  W.  Rep.  (Texas)  108  (1906). 
Heffington,  a  minor,  bought  of  Jackson  a  buggy  and  harness  for 
$103.  Heffington  was  not  engaged  in  any  work  requiring  the  use 
of  a  buggy.  In  a  suit  against  Heffington  to  recover  the  price,  held 
that  the  buggy  was  not  a  necessary. 

Jordan  v.  Coffield,  70  N.  C.  110  (1874).  Jordan,  for  $104, 
sold  to  Mary  Gaskins,  a  minor,  just  before  her  marriage,  a  chamber 
set  and  other  articles  constituting  her  bridal  outfit.  In  a  suit  for 
the  price,  held  that  since  the  articles  were  actually  necessary,  Jordan 
was  entitled  to  recover.  Necessaries  include  such  articles  as  are 
suitable  to  the  state  and  degree  in  life  of  the  person  to  whom  they 
are  furnished. 

86.  A  minor  who  requires  necessaries  has  power  to  bind 
himself  to  take  only  a  reasonable  quantity  of  them,  and  to 
pay  only  a  fair  price.  If  he  orders  an  oversupply,  he  need 
not  pay  for  the  excess.  If  he  promises  to  give  an  exorbi- 
tant price,  he  is  liable  only  for  the  market  value  of  what 
he  receives. 

Nicholson  v.  Wilborn,  13  Ga.  467  (1853).  Wilborn  sold  to 
Mary  Nelms,  a  minor,  certain  goods  which  would  ordinarily  be 
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classed  as  necessaries.  In  a  suit  to  recover  the  price  of  the  goods, 
held  that  if  Mary,  when  Wilbom  sold  the  goods  to  her,  had  been 
fully  supplied  with  necessaries  by  purchases  from  other  stores,  Wil- 
bom was  not  entitled  to  recover  anything.  If  the  minor  had  been 
supplied  from  any  quarter,  the  goods  furnished  by  Wilbom  were 
not  necessaries.  To  the  extent  that  Wilborn  could  show  that  other 
purchases  did  not  amount  to  a  full  supply,  and  to  no  greater  extent, 
could  he  recover. 

87.  A  minor's  promise  to  marry  is  not  binding.  But 
if  the  marriage  takes  place,  it  cannot  be  set  aside  on  the 
ground  of  minority  unless  the  minor  has  not  reached  the 
marriageable  age.  The  age  at  which  persons  may  lawfully 
marry  varies  in  the  different  states,  ranging  from  twelve 
to  eighteen  years  in  the  case  of  girls,  and  from  fourteen 
to  twenty-one  years  in  the  case  of  boys. 

McCoNKEY  V.  Barnes,  42  111.  App.  511  (1891).  Jessie  McCon- 
key  sued  Barnes  on  a  promise  to  marry  her,  made  by  Barnes  when 
he  was  nineteen  years  old.  Held  that  Barnes  was  not  liable  on  his 
promise  to  marry.  The  court  said  that  the  Illinois  statute,  pro- 
viding that  males  over  seventeen  and  females  over  fourteen  years 
of  age  "may  contract  and  be  joined  in  marriage,"  did  not  change 
the  rule.  "To  contract  and  be  joined  in  marriage  is  one  thing;  to 
contract  to  marry  is  another.  The  one  is  executed  and  binding  on 
all  persons  over  the  ages  specified;  the  other  is  executory  and  may 
be  avoided  by  an  infant  whether  of  the  specified  age  or  not." 

88.  A  minor's  enlistment  in  the  military  or  naval  serv- 
ice of  the  Government  is  a  binding  contract.  In  some 
states  a  minor  may  bind  himself  by  a  contract  of  appren- 
ticeship. The  laws  concerning  apprentices  differ  widely  in 
the  various  states. 

89.  As  stated  in  Section  83,  most  agreements  made  by 
a  minor  may  be  repudiated  by  him.  If  he  agrees  to  buy 
goods  which  are  not  necessaries  from  an  adult,  and  the 
agreement  contains  all  the  other  elements  of  a  contract, 
the  minor  may,  on  coming  of  age,  either  affirm  or  disaffirm 
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it.  Such  agreement  is  called  voidable,  for  the  minor  can 
avoid  it.  If,  however,  the  minor  chooses  to  enforce  it,  the 
adult  must  fulfill  his  part  of  it.  If  the  former  minor, 
after  attaining  majority,  affirms  an  agreement,  he  cannot 
later  on  disaffirm  it. 

Derrick  v.  Kennedy,  4  Porter  (Ala.)  41  (1836).  Albert  Ken- 
nedy, a  minor,  sold  certain  property  to  William  Kennedy,  After- 
wards, and  while  still  a  minor,  Albert  sold  the  same  property  to 
Derrick.  On  coming  of  age,  Albert  ratified  the  sale  to  Derrick, 
and  subsequently  ratified  the  sale  to  William  Kennedy.  In  a  suit 
by  William  Kennedy  against  Derrick,  who  had  taken  the  property, 
held  that  judgment  should  be  for  Derrick,  because,  having  ratified 
the  sale  to  Derrick,  Albert  had  no  power  afterwards  to  disaffirm 
that  transaction  and  ratify  the  first  sale. 

90.  A  voidable  agreement  cannot  be  partially  affirmed 
and  partially  disaffirmed.  If  the  former  minor  decides  to 
repudiate  an  agreement,  whatever  property  he  has  re- 
ceived under  it  must  be  returned  to  the  other  party,  in 
case  such  property  was  still  in  the  minor 's  possession  when 
he  came  of  age.  If,  however,  before  coming  of  age  he  has 
consumed,  lost,  or  wasted  what  he  received  under  the  eon- 
tract,  he  may,  nevertheless,  recover  from  the  other  party 
what  the  latter  got  from  him.  In  this  case  he  need  restore 
nothing  to  the  other  party.  But  if  he  has  willfully  de- 
stroyed what  he  received,  he  must  return  its  value  to  the 
other  party  in  order  to  get  back  what  the  other  party 
obtained  from  him. 

Curry  v.  St.  John  Plow  Co.,  55  111.  App.  82  (1893).  The  plow 
company  sold  and  delivered  a  plow  to  Curry,  a  minor,  who  gave 
the  company  his  promissory  note  for  $20,  the  purchase  price.  After 
Curry  came  of  age,  he  was  sued  on  the  note.  Curry  had  the  plow 
in  his  possession  at  the  time  of  trial,  never  having  returned  or  offered 
to  return  it.  Held  that  the  fact  of  his  having  been  under  age  when 
he  bought  it  was  no  defense,  because  Curry  could  not  retain  the 
plow  and  refuse  to  pay  for  it. 
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91.  A  minor  is  liable  to  pay  damages  for  such  wrongful 
acts  as  slander,  libel,  negligent  injury  to  another's  person 
or  property,  deceit,  and  malicious  prosecution.  Such  acts 
are  called  torts. 

Bullock  v.  Babcock,  3  Wendell  (N.  Y.)  391  (1829).  Babcock, 
twelve  years  old,  negligently  shot  an  arrow  and  put  out  one  of  the 
eyes  of  Bullock,  his  playmate.  In  a  suit  by  Bullock  against  Bab- 
cock to  recover  for  the  damage,  Iidd  that  Babcock  was  liable. 

(G)  Contractnal  powers  of  persons  mentally  deficient 

92.  If  by  decree  of  court  a  person  has  been  declared  a 
lunatic  or  habitual  drunkard,  and  a  guardian  has  been 
appointed  for  him,  agreements  should  be  made  only  with 
the  guardian.  The  afflicted  person  himself  has  no  contrac- 
tual capacity  except  to  secure  necessaries  when  the  guar- 
dian fails  to  supply  them.    See  Sections  84-86. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388  (1853).  Sharpsteen 
was  adjudged  to  be  an  habitual  drunkard,  and  a  committee  was 
appointed  for  him.  Subsequently,  Wadsworth,  who  had  no  actual 
knowledge  of  these  facts,  became  the  holder  of  a  draft  on  which 
Sharpsteen  was  indoi'ser.  Wadsworth  got  Sharpsteen,  when  the 
latter  was  sober,  to  agree  to  waive  protest  of  the  draft.  In  a  suit 
against  Sharpsteen,  on  the  draft,  held  that  Sharpsteen  was  incap- 
able of  waiving  protest,  and  that  the  hardship  on  Wadsworth  was 
no  greater  than  if  he  had  dealt  with  a  minor  believing  him  to  be  of 
full  age. 

93.  If  the  afflicted  person  has  never  been  judicially  de- 
clared an  incompetent,  his  agreements  for  necessaries  are 
usually  binding.  The  validity  of  his  other  agreements 
depends  on  the  surrounding  circumstances.  If  he  deals 
with  a  person  who  has  no  reason  to  suspect  his  condition 
and  who  treats  him  quite  fairly,  he  is  ordinarily  bound. 
Otherwise,  he  may  usually  repudiate  the  agreement. 

Waterman  v.  Higgins,  28  Fla.  660  (1891).  Three  months  be- 
fore his  death,  Waterman  deeded  certain  property  to  his  second 
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wife  and  her  son.  After  his  death,  Waterman's  children  by  his 
first  marriage  brought  suit  to  have  the  deed  set  aside  on  the  ground 
that  Waterman  was  debiUtated  when  he  made  it.  Held  that  the 
deed  should  stand.  Mere  mental  weakness  will  not  justify  a  court 
in  setting  aside  a  contract,  if  it  does  not  amount  to  inability  to  com- 
prehend the  contract,  and  is  unaccompanied  by  evidence  of  im- 
position or  undue  influence. 

94.  The  mere  fact  that  one  is  enfeebled  by  old  age  or 
sickness,  or  excited  by  intoxicants,  does  not  necessarily 
render  one's  agreements  voidable,  in  the  absence  of  proof 
that  the  other  party  took  unfair  advantage  of  one's 
condition. 

LoFTus  V.  Maloney,  89  Va.  577  (1893).  In  May,  1890,  Loftus 
and  Maloney  became  partners  in  a  saloon  business.  Maloney  put 
in  $1,350,  and  Loftus  $1,000.  The  firm  then  erected  a  building 
costing  $1,800,  and  furnished  it  with  a  stock  costing  about  $1,500, 
which  was  bought  on  credit.  In  July,  1890,  the  saloon  being  a 
going  concern,  Maloney  bought  out  the  interest  of  Loftus  for  $2,750, 
and  agreed  to  assume  the  firm  debts.  Loftus  afterwards  sued 
Maloney  to  set  aside  the  contract,  alleging  that  he,  Loftus,  was 
drunk  at  the  time  of  sale.  Held  that  the  contract  would  not  be  set 
aside,  the  weight  of  the  evidence  showing  that,  while  Loftus  had 
been  drinking  before  he  made  the  contract,  yet  he  was  not  incapac- 
itated, that  Maloney  had  not  been  guilty  of  any  improper  conduct, 
and  that  the  bargain  was  not  one-sided. 

95.  An  insane  person,  whether  under  guardianship  or 
not,  is  liable  for  his  torts.    See  Section  92. 

(D)  Contractual  powers  of  married  women 

96.  In  ancient  times  married  women  were  not  allowed 
to  make  contracts,  but  their  disability  has  been  largely 
removed  by  statute.  The  legislation  on  this  topic  varies  in 
the  different  states. 

97.  If  a  woman  is  abandoned  by  her  husband,  she  may 
engage  in  business  and  deal  with  her  own  property  as  if 
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she  were  unmarried.  The  laws  of  some  states  lay  down 
certain  conditions  with  which  the  deserted  wife  must  com- 
ply, in  order  to  secure  these  powers. 

98.  Property  may  be  given  to  a  married  woman  for  her 
sole  and  separate  use.  See  Section  839.  The  giver  may 
expressly  empower  her  to  dispose  of  this  property  or  make 
other  contracts  regarding  it.  In  most  states,  even  though 
no  such  power  is  expressly  granted  to  her,  she  has  implied 
power  to  make  such  contracts. 

99.  Besides  conferring  the  powers  above  mentioned,  the 
laws  of  most  states  authorize  married  women  to  make 
nearly  every  other  kind  of  contract.  But  a  married 
woman  is  generally  incapable  of  binding  herself  as  a 
surety  or  guarantor.  See  Section  698.  Moreover,  the  con- 
sent of  her  husband  is  usually  required  to  validate  her 
agreements  for  selling  or  mortgaging  her  real  estate. 

(E)  Contractual  powers  of  foreigners 

100.  In  general,  foreigners,  whether  citizens  of  another 
state  of  the  Union  or  of  a  different  nation,  have  full  con- 
tractual powers.  They  will  be  aided  by  the  courts  of  any 
state  in  enforcing  contracts  against  its  own  citizens. 

101.  But  if  the  nation  to  which  a  foreigner  belongs  is 
at  war  with  the  United  States  an  agreement  which  he  may 
make  with  a  citizen  of  the  United  States,  looking  to  com- 
mercial intercourse  between  the  hostile  countries,  is  void. 
Sometimes,  however,  in  the  interest  of  trade,  this  rule  is 
relaxed  either  by  treaty  or  by  special  trading  license  or 
by  tacit  agreement. 

102.  Many  states  limit  the  holding  of  land  by  citizens 
of  foreign  countries.  An  agreement  whereby  a  foreigner 
seeks  to  acquire  land  in  violation  of  law  is  not  binding. 

103.  As  to  foreign  corporations,  see  Chapter  XXXIV. 
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(F)   Contractual  powers  of  corporations 

104.  Corporations  are  chartered  to  accomplish  certain 
objects.  As  explained  in  Chapter  XXVI,  they  have  not 
only  those  powers  which  are  expressly  granted  to  them, 
but  also  those  which  are  reasonably  necessary  and  suitable 
for  the  attainment  of  their  purposes. 


QUESTIONS 

l.'What  contractual  capacity  has  an  ordinary  person? 

2.  What  classes  of  individuals  have  less  than  the  ordinary 
contractual  capacity? 

3.  When  does  a  minor  become  of  age? 

4.  W^hat  contractual  powers  do  minors  have? 

5.  Make  out  a  list  of  necessaries  for:  (1)  a  poor  city  girl,  whose 
father  is  a  carpenter;  (2)  a  wealthy  farmer's  son,  who  lives  ten  miles 
from  the  nearest  school. 

6.  Houch,  when  fifteen  years  old,  bought  a  large  sail  boat  from 
Burt.  He  signed  an  agreement  to  pay  $1,000  for  it.  This  agree- 
ment contained  a  promise  that  Houch  would  give  Burt  a  written 
affirmance  of  the  bargain  after  reaching  full  age.  When  he  came  of 
age,  Houch  declined  to  sign  an  affirmance,  but  continued  to  sail 
the  boat  for  six  months.  Then  it  was  lost  in  a  storm.  May  Burt 
force  Houch  to  pay? 

7.  What  is  a  minor's  liability  for  torts? 

8.  W^hat  contractual  capacity  has  a  lunatic:  (1)  if  under  guar- 
dianship; (2)  if  not  under  guardianship? 

9.  Boles  is  a  heavy  drinker,  but  never  quite  loses  control  of 
himself.  Are  agreements  made  by  him  in  a  half  drunken  condition 
binding? 

10.  What  limitations  are  put  on  the  capacity  of  married  women 
to  contract? 

11.  Graves,  a  Londoner,  arranged  to  buy  cotton  from  Byrne, 
an  Alabaman,  during  the  War  of  1812.  The  cotton  was  to  be  ex- 
ported at  once  to  England.     Was  the  agreement  valid? 


CHAPTER   VI 

THE    FOURTH     ELEMENT    NECESSARY     IN     ALL     CONTRACTS, 
REALITY   OP    CONSENT 

105.  In  most  eases  when  the  first  element,  offer  and 
acceptance,  appears  in  an  agreement,  it  is  taken  for 
granted  that  the  fourth  element,  reality  of  consent,  is  also 
present.  The  presence  of  offer  and  acceptance  usually  in- 
dicates that  the  minds  of  the  parties  have  met  on  a  given 
proposition  and  are  in  complete  accord.  But  sometimes 
the  consent  shown  by  offer  and  acceptance  is  merely  super- 
ficial, not  real. 

106.  Any  one  of  five  different  things  may  deprive  an 
agreement  of  reality  of  consent :  first,  mistake ;  second,  mis- 
representation;  third,  fraud;  fourth,  undue  influence; 
fifth,  force.    These  five  things  will  be  treated  separately. 

107.  Ordinarily,  when  a  party  discovers  that  an  agree- 
ment lacks  the  element  reality  of  consent,  he  should  pro- 
ceed at  once  to  have  it  set  aside.  If  he  delays,  he  may  be 
held  to  have  waived  his  rights.  Even  though  he  acts 
promptly,  he  may  find  that  the  rights  of  innocent  third 
parties  have  become  involved.  In  such  cases  the  courts 
usually  decline  to  annul  an  agreement. 

(A)  Mstake 

108.  Very  few  mistakes  are  of  sufficient  importance  to 
nullify  an  agreement.  Usually  one  who  makes  a  bargain 
under  an  erroneous  idea  as  to  the  facts  bearing  on  the 
matter  cannot  disaffirm  the  transaction  on  discovering  his 
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mistake.  Ordinarily  a  person  is  expected  to  make  sure  of 
his  ground  before  entering  into  a  contract,  and  if  he  fails 
to  do  so  he  has  only  himself  to  blame. 

Western  German  Savings  Bank  v.  Farmers  &  Drovers 
Bank,  73  Ky.  669  (1874).  The  two  banks  had  been  defrauded  by 
two  different  persons,  who  were  mistakenly  supposed  to  be  the 
same  person.  The  banks  agreed  to  unite  in  an  effort  to  capture  the 
supposed  thief,  and  to  divide  the  expense  incurred,  as  well  as  any 
money  which  might  be  recovered.  One  of  the  thieves  was  cap- 
tured, and  upon  him  was  found  the  identical  money  stolen  from  the 
Western  Bank.  The  Western  Bank  tried  to  set  aside  the  contract 
on  the  ground  of  mistake.  Held  that  the  contract  must  be  enforced, 
both  parties  having  had  the  same  means  of  information  with  ref- 
erence to  the  bank  transactions,  at  the  time  the  contract  was  made. 

109.  In  some  cases,  however,  it  is  the  duty  of  one  party 
to  tell  the  other  all  the  material  facts.  If  he  does  not  ful- 
fill this  duty,  and  the  other  party  makes  an  agreement 
under  a  mistake  as  to  some  essential  feature  of  the  case, 
the  latter  may  repudiate  it  on  learning  the  truth.  See 
Chapter  XX  (A),  Chapter  XXIII  (C),  Chapter  LIV  (A), 
Chapter  LV  (B),  and  Chapter  LVI  (B). 

110.  Again,  if  one  party  gives  his  consent  to  a  bargain 
under  an  obvious  delusion,  the  other  will  sometimes  be 
denied  enforcement  of  the  agreement  because  he  must  have 
been  aware  of  the  first  party's  mistake,  and  should  not  be 
allowed  to  take  advantage  of  it. 

Harran  v.  Foley,  62  Wis.  584  (1885).  Foley  offered  to  sell 
Harran  ten  head  of  cattle  for  $270.  Harran  refused.  A  few  hours 
later,  however,  Foley  agreed  to  sell  Harran  the  cattle  for  a  lower 
price,  which  Foley  understood  to  be  $261,  and  which  Harran  un- 
derstood to  be  $161.  When  the  discrepancy  became  known  to 
Foley  he  refused  to  dehver  the  cattle.  In  a  suit  by  Harran  against 
Foley,  for  the  cattle,  it  appeared  that  they  were  worth  at  least 
$250,  and  that  an  offer  of  $255  had  been  refused  by  Foley,  as  Har- 
ran knew.    Hdd  that  if  Foley  said  $161  when  he  meant  $261, 
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Harran  could  not  enforce  the  bargain,  because  he  had  snapped  at 
an  offer  which  he  must  have  seen  was  a  mistake. 

111.  Where  both  parties  labor  under  a  mistake  of  fun- 
damental importance,  the  agreement  is  void.  Thus,  where 
the  parties  use  ambiguous  language,  and  each  has  in  mind 
an  entirely  different  subject  matter  as  the  basis  of  the 
agreement,  there  is  no  reality  of  consent,  and  hence  no 
contract. 

Branch  v.  Cooper,  82  Ga.  512  (1889).  Branch  and  Cooper  were 
partners.  At  the  end  of  a  certain  year  the  firm  books  showed  the 
amount  credited  to  Cooper  as  about  $10,500.  On  this  valuation 
Branch  bought  Cooper's  interest  for  $10,000.  Long  afterwards 
it  appeared  that  the  books  were  wrong  and  that  Cooper's  interest 
should  have  been  stated  as  $5,100.  The  error  was  unknown  to 
both  parties  at  the  time  of  the  sale.  Held  that  the  mistake  should 
be  rectified.  If  it  had  been  discovered  before  the  sale  was  com- 
pleted, the  agreement  could  have  been  set  aside.  As  it  was  too  late 
for  that,  the  court  ordered  Cooper  to  pay  back  a  certain  part  of  the 
money. 

(B)  Misrepresentation 

112.  Misrepresentation  as  here  considered  exists  when 
one  party  to  a  contract  innocently  misleads  the  other  as  to 
some  material  fact,  and  so  obtains  the  latter 's  consent  un- 
der a  misconception.  In  order  to  defeat  an  agreement 
on  the  ground  of  misrepresentation,  it  must  be  proved  that 
one  party  was  justified  in  relying  on  the  other's  statement, 
and  was  misled  thereby  to  his  injury.  It  is  unsafe  to  rely 
on  statements  made  in  the  course  of  negotiations,  unless 
they  are  warranted  to  be  true  by  the  party  making  them. 

National  Cash  Register  Co.  v.  Townsend,  137  N.  C.  652 
(1905).  The  Cash  Register  Co.  sold  a  cash  register  to  Townsend. 
When  sued  for  the  price,  Townsend  set  up  that  he  was  induced  to 
buy  the  machine  by  the  misrepresentation  of  the  company's  agent, 
and  that  he  had  rescinded  the  contract  for  this  reason.    He  proved 
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that  the  agent  stated  to  him  that  the  cash  register  would  enable 
him  to  do  business  with  one  clerk  less;  that  Townsend  said  that  if 
this  was  true,  he  would  take  the  machine.  The  machine  did  not 
save  the  time  of  a  clerk.  Indeed,  it  took  a  little  more  time  than 
the  old  method,  largely  because  Townsend  was  not  experienced  in 
using  it.  Held  that  the  agent's  statements  were  expressions  of 
commendation  on  which  Townsend  could  not  rely;  and  hence  the 
contract  was  enforceable. 

113.  When  an  agent  makes  an  agreement  with  his  prin- 
cipal, the  latter  may  usually  disaffirm  it  if  the  agent's 
representations  turn  out  to  be  incorrect.  The  confidence 
placed  in  the  agent  binds  him  to  make  sure  of  the  truth  of 
such  assertions.  Likewise,  if  a  parent  deals  with  a  child, 
the  latter,  whether  under  age  or  over,  naturally  puts  im- 
plicit trust  in  the  parent's  statements.  If  these  prove  to  be 
incorrect,  the  child  may  set  aside  an  agreement  which  he 
has  made  on  the  faith  of  them.  The  same  rule  governs  a 
guardian  in  dealings  with  his  ward  and  a  trustee  in  deal- 
ings with  those  whose  property  is  placed  in  his  charge. 

Thweatt  v.  Freeman,  84  S.  W.  (Ark.)  720  (1905).  Freeman 
lived  in  Chicago.  Owning  land  in  Arkansas  which  he  wanted  to  sell, 
he  employed  Thweatt,  an  Arkansas  lawyer,  to  sell  it.  After  some 
correspondence  which  showed  that  Freeman  was  relying  entirely 
on  Thweatt 's  judgment  in  the  matter,  Thweatt  wrote  Freeman 
that  $2,000  was  a  fair  price  for  the  land.  Freeman  agreed  to  a 
sale  at  that  price,  and  Thweatt  was  one  of  the  purchasers.  The 
property  was  really  worth  at  least  $5,000.  In  a  suit  by  Freeman 
against  the  purchasers,  heM  that  the  sale  should  be  set  aside  even 
though  Thweatt  may  not  intentionally  have  imposed  on  Freeman. 

114.  One  who  insures  another's  person  or  property 
may  refuse  to  pay  the  insurance  money  in  ease  the  party 
insured  has  misrepresented  the  facts.  Likewise,  a  misrep- 
resentation made  to  a  surety  or  guarantor  by  the  party 
whom  he  agrees  to  indemnify  will  vitiate  the  agreement. 
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In  such  cases  the  insurer,  surety,  or  guarantor  usually 
knows  less  of  the  facts  than  the  other  party;  hence  the 
courts  allow  him  to  act  on  the  faith  of  the  other  party's 
statements,  though  they  are  not  warranted  to  be  true.  In 
certain  other  agreements,  where  only  one  party  is  in  a 
position  to  know  the  facts,  and  he  misrepresents  them  to 
the  other,  the  latter  may  repudiate  the  bargain  upon  learn- 
ing the  truth. 

(C)  Fraud 

115.  Fraud  adds  to  the  idea  of  misrepresentation  that 
of  malicious  deceit.  The  courts  are  far  more  ready  to  set 
aside  an  agreement,  if  tainted  by  fraud,  than  if  the  only 
objection  to  it  is  an  innocent  misstatement  made  by  one 
party  to  another. 

116.  An  untrue  statement,  not  known  to  be  false  by 
the  party  uttering  it,  but  made  with  a  reckless  disregard 
as  to  whether  it  is  correct  or  incorrect^  is  deemed  fraud- 
ulent. 

117.  Fraud  may  take  the  shape  of  artifice  either  posi- 
tively misleading  a  party  as  to  certain  facts,  or  else  sup- 
pressing sources  of  information  and  preventing  disclosure 
of  the  truth. 

Stackpole  v.  Hancock,  40  Fla.  362  (1898).  Hancock  wanted 
to  buy  Connor's  land.  He  told  Connor  that  the  land  did  not  con- 
tain phosphate,  although  he  knew  that  phosphate  was  there.  Con- 
nor, relying  on  Hancock's  statement,  conveyed  the  land.  Held  that 
the  conveyance  should  be  set  aside. 

Clark  v.  Clark,  55  N.  J.  Eq.  814  (1896).  Luke  Clark  struck 
and  badly  injured  his  daughter  Emily.  Long  after  the  statute  of 
limitations  had  outlawed  Emily's  claim  for  damages,  her  lawyer, 
Fisk,  induced  Luke  to  sign  an  arbitration  agreement.  Fisk  con- 
cealed the  fact  that  the  statute  of  limitations  was  a  complete  answer 
to  the  claim,  and  stated  to  Luke  that  as  a  jury  would  sympathize 
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with  a  woman,  it  was  better  to  arbitrate.  The  arbitration  agree- 
ment contained  a  clause  "  Expressly  waiving  all  statutory  and  tech- 
nical questions."  The  arbitrator  decided  against  Luke  who  ap- 
pealed to  court  for  relief.  Held  that  relief  should  be  granted,  for 
Fisk  had  deceitfully  led  Luke  to  forego  his  right  to  a  jury  trial  in 
open  court  (which  would  have  revealed  the  outlawry  of  Emily's 
claim)  and  to  arbitrate  the  matter  privately  under  an  agreement 
which  cunningly  deprived  Luke  of  a  perfect  defense. 

118.  A  representation  as  to  what  will  happen  in  the 
future,  however  misleading,  is  not  deemed  fraudulent, 
unless  coupled  with  a  misstatement  as  to  some  past  or 
present  fact.  Such  representations  are  mere  expressions 
of  opinion.  One  desiring  to  rely  on  them  should  insist  on 
their  being  warranted  by  the  party  who  makes  them. 

119.  A  party  seeking  to  defeat  an  agreement  on  the 
ground  of  fraud  must  prove  that  he  was  deceived  into 
making  it.  He  cannot  take  advantage  of  the  other  party's 
false  statements  unless  (1)  he  believed  them,  and  (2)  was 
led  thereby  into  giving  his  assent,  and  (3)  has  suffered 
loss  by  reason  of  the  fraud. 

Hooker  v.  Midland  Steel  Co.,  215  111.  444  (1905).  Hooker 
owned  seventy-two  shares  of  stock  in  the  Midland  Steel  Co.,  par 
$100.  He  was  offered  $18,000  for  his  stock  by  Beatty,  the  president 
of  the  company.  Hooker  was  suspicious  of  Beatty's  statements 
regarding  the  value  of  the  stock  and  the  condition  of  the  company. 
He  made  an  independent  investigation,  as  a  result  of  which  he  ac- 
cepted Beatty's  offer.  Some  months  later,  Hooker  became  con- 
vinced that  Beatty's  statements  were  fraudulent,  and  that  the  stock 
was  worth  at  least  $32,000.  He  then  brought  suit  to  recover  the 
difference,  $14,000.  Hdd  that  he  could  not  recover,  as  he  had 
not  relied  on  Beatty's  statements. 

(D)  Undue  influence 

120.  Undue  influence  is  a  mixture  of  fraud,  which  has 
just  been  treated,  and  force,  which  we  shall  treat  next  in 
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order.  If  one  person  gains  a  mastery  over  another,  any 
agreement  which  the  latter  may  enter  into  under  the  for- 
mer's domination  does  not  possess  the  element  reality  of 
consent.  While  the  first  element,  offer  and  acceptance, 
may  be  present,  yet  the  consent  of  the  party  who  cannot 
resist  the  other,  and  think  and  act  for  himself,  is  not  the 
genuine  expression  of  his  own  will. 

121.  Undue  influence  is  sometimes  exerted  by  one  mem- 
ber of  a  family  or  household  over  another.  Or  by  an 
attorney  over  his  client.  Or  by  a  doctor  over  his  patient. 
It  may  be  acquired  by  one  person  over  another  in  the 
course  of  business  dealings. 

TucKE  V.  BucHHOLZ,  43  la.  415  (1876).  Buchholz  induced  his 
stepchildren,  toward  whom  he  had  stood  in  a  parental  relation  for 
many  years,  to  agree  to  sell  him  their  land.  They  were  then  of  age, 
but  they  knew  little  of  business,  and  were  still  under  his  direct  in- 
fluence. The  agreement  was  signed  at  his  solicitation,  and  upon 
requests  that  were,  in  effect,  commands.  The  purchase  price  was 
less  than  half  the  market  value  of  the  land.  Held  that  the  agree- 
ment should  be  set  aside. 

122.  In  order  to  set  aside  a  contract  on  the  score  of 
undue  influence,  the  proof  must  be  clear  and  convincing. 
The  mere  fact  that  the  consent  of  one  party  was  obtained 
through  the  constant  nagging  of  the  other  is  insufficient 
to  show  that  the  party  who  was  finally  induced  to  make 
the  contract  had  ceased  to  be  his  own  master. 

123.  Questions  of  capacity  to  contract  may  become  in- 
volved with  this  subject  of  undue  influence.  A  man  who 
would  be  regarded  as  having  just  enough  mental  capacity 
to  make  ordinary  contracts  may  in  some  cases  repudiate 
a  contract  entered  into  by  him  with  one  who  has  acquired 
mastery  over  him,  and  abused  this  power  to  secure  an 
unfair  advantage. 
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(E)  Force 

124.  Where  a  person  is  induced  to  make  an  agreement 
by  threats  of  bodily  violence,  he  may  afterwards  repudiate 
it.  Likewise,  if  he  is  kidnapped  or  unlawfully  committed 
to  prison,  a  promise  wrung  from  him  as  a  condition  of  his 
release  is  not  binding.  Likewise,  a  promise  extorted  from 
one  by  threats  that  unless  it  is  given  one 's  property  will  be 
wantonly  destroyed. 

Bailey  v.  Devine,  51  S.  E.  (Ga.)  603  (1905).  W.  H.  Bailey 
killed  a  man.  His  mother  engaged  Devine,  a  lawyer,  to  defend  him, 
and  paid  Devine  $1,000,  which  was  the  fee  agreed  upon.  On  the 
day  the  case  was  set  for  trial,  Devine  told  Mrs.  Bailey  and  her  son 
that  a  note  for  $500  would  have  to  be  signed  by  them  in  favor  of 
Devine  and  another  lawyer,  to  pay  the  latter  for  getting  the  release 
of  some  men  who  had  been  held  as  witnesses  against  the  son.  The 
mother  and  son  signed  the  note  upon  Devine 's  threat  that  other- 
wise he  would  postpone  the  case  and  keep  the  son  in  jail  indefinitely. 
In  a  suit  on  the  note,  held  that  it  had  been  obtained  through  im- 
proper coercion,  and  was  invalid. 

Tandy  v.  Elmore-Cooper  Live  Stock  Co.,  87  S.  W.  (Okla.)  614. 
(1905).  Hudson,  who  owned  certain  cattle,  mortgaged  them  to 
the  Live  Stock  Company.  He  then  made  a  contract  with  Tandy 
under  which  the  latter  pastured  the  cattle  for  some  months.  Hud- 
son having  defaulted,  the  Live  Stock  Company  tried  to  seize  the 
cattle  under  the  mortgage;  but  Tandy  would  not  surrender  them 
unless  his  claim  for  pasturage  was  paid,  although  under  the  Okla- 
homa law  he  had  no  right  to  enforce  his  claim  by  detaining  the 
cattle.  Winter  was  coming  on,  and  it  was  necessary  to  remove  the 
cattle  in  order  to  preserve  them.  Therefore,  the  Live  Stock  Com- 
pany guaranteed  Hudson's  note  which  had  been  given  for  Tandy's 
charges,  and  the  cattle  were  released.  In  a  suit  against  the  Live 
Stock  Company  on  the  guaranty,  hdd  that  the  company  was  not 
liable  because  of  the  constraint  under  which  the  guaranty  had 
been  signed. 

125.  If  one 's  own  liberty,  person,  or  property  is  not  im- 
periled, an  agreement  made  to  relieve  another  party  is  not 
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voidable  on  the  ground  of  force,  unless  that  other  party 
is  a  member  of  one 's  immediate  family.  Promises  made  in 
order  to  rescue  a  husband,  a  parent,  or  a  child  from  un- 
lawful detention  or  threatened  violence  are  voidable. 

Heaton  v.  Norton  County  State  Bank,  59  Kan.  281  (1898). 
Heaton  was  cashier  of  the  Norton  Bank,  which  failed.  Burton, 
the  president  of  the  bank,  went  to  Heaton 's  wife  and  told  her  that 
Heaton  was  an  embezzler,  and  would  be  arrested  unless  the  wife 
should  transfer  her  bank  stock  to  Burton.  Moved  by  this  threat, 
Mrs.  Heaton  made  the  transfer.  Later  she  sued  the  bank  and 
Burton  to  recover  the  value  of  the  stock.  It  did  not  appear  that 
there  had  been  any  lawful  cause  for  arresting  Heaton.  Hdd  that 
Mrs.  Heaton  was  entitled  to  recover. 


QUESTIONS 

1 .  What  various  things  may  deprive  an  agreement  of  the  fourth 
element,  reality  of  consent? 

2.  Root  agrees  to  buy  from  Hare,  a  Kansan,  a  quantity  of  seed, 
believing  it  suitable  for  use  in  Canada,  where  he  has  a  farm.  He 
soon  learns  his  mistake,  and  refuses  to  take  the  seed.  May  Hare, 
who  has  not  caused  the  mistake,  enforce  the  agreement  against 
Root? 

3.  Explain  the  advantage  of  insisting  that  one  who  is  dealing 
with  you  shall  warrant  the  truth  of  his  representations. 

4.  In  what  special  cases  is  a  party  bound  by  his  representations 
without  any  express  warranty? 

5.  What  is  the  difference  between  fraud  and  misrepresentation? 

6.  In  order  to  upset  an  agreement  on  the  ground  of  fraud,  what 
must  be  proved? 

7.  Give  an  example  of  an  agreement  which  could  be  set  aside  on 
the  ground  of  undue  influence. 

8.  In  what  various  ways  may  force  invalidate  an  agreement? 


CHAPTER   VII 

THE    FIFTH    ELEMENT    NECESSARY    IN    ALL    CONTRACTS, 
LEGALITY   OF  OBJECT 

126.  The  courts  will  nx)t  lend  their  aid  to  accomplish 
wrong.  Where  an  agreement  has  an  illegal  object  it  is  no 
contract,  because  it  is  not  enforceable  at  law. 

127.  Apart  from  agreements  made  with  a  positively 
illegal  object,  there  are  some  agreements  which  have  a 
perfectly  innocent  object,  but  which  were  certainly  never 
intended  to  be  enforced  at  law,  and  which,  therefore,  do 
not  possess  the  fifth  element,  legality  of  object.  A  purely 
social  engagement  made  by  two  persons  to  dine  or  walk 
together  lacks  the  fifth  element,  for  if  the  engagement 
were  broken  the  disappointed  party  would  have  no  redress 
in  a  court  of  law.  The  parties  do  not  contemplate  entering 
into  a  legal  relation  with  each  other,  giving  rise  to  con- 
tractual rights  and  obligations. 

128.  Aside  from  purely  social  agreements  and  those  of 
a  similar  character,  which  are  outside  the  sphere  of  gov- 
ernmental intervention,  pretty  much  every  agreement 
possesses  the  fifth  element,  unless  it  has  a  positively  im- 
proper object  in  view. 

129.  There  are  three  different  kinds  of  agreements 
which  are  positively  improper:  (A)  those  which  violate 
the  Constitution  or  the  statute  laws  of  the  United  States 
or  of  the  state  to  which  the  parties  are  subject,  or  which 
violate  Federal  treaties;  (B)  those  which  interfere  with 
the  proper  conduct  of  government  in  any  of  its  branches; 
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(C)  those  which  tend  to  injure  the  public  as  a  body  or  to 
wrong  some  particular  member  thereof. 

(A)  Agreements  violating  Constitutional  or  statute  law  or 
federal  treaties 

130.  It  is  obvious  that  the  courts  will  not  enforce  an 
agreement  which  runs  directly  counter  to  a  provision  of 
the  Constitution  or  the  statute  laws  either  of  the  United 
States  or  of  the  state  to  which  the  parties  are  subject,  or 
which  infringes  a  treaty  made  between  our  country  and 
a  foreign  nation.  There  are  countless  laws  which  may  in- 
validate agreements  formed  in  disobedience  to  them,  but 
it  will  suffice  to  mention  a  few  of  the  most  important. 

1.  Sunday  agreements 

131.  The  statute  law  of  most  states  forbids  the  transac- 
tion of  worldly  business  on  Sunday.  But  the  courts  will 
usually  enforce  a  business  agreement  entered  into  on  Sun- 
day if  it  has  been  recognized  by  the  parties  as  valid  on  a 
subsequent  week  day. 

Evert  v.  Kleimenhagen,  60  N.  W.  (S.  D.)  851  (1894).  One 
Sunday  Kleimenhagen  agreed  to  sell  Evert  two  horses,  warranting 
their  soundness.  The  next  day  the  parties  met,  according  to  prom- 
ise, and  the  horses  were  delivered.  Later,  Evert  sued  for  breach 
of  the  warranty  as  to  soundness.  Kleimenhagen  contended  that 
as  the  warranty  had  been  made  on  Sunday,  it  was  invalid.  Held 
that  the  whole  contract  was  good,  for  the  Sunday  agreement  had 
been  ratified  by  the  delivery  of  the  horses  on  Monday. 

132.  A  Sunday  contract  in  aid  of  a  church  or  other 
charity,  or  concerning  matters  apart  from  worldly  busi- 
ness affairs  is  not  affected  by  the  statute.  For  instance,  a 
Sunday  contract  whereby  a  man  hires  a  carriage  in  order 
to  visit  his  father  is  enforceable. 
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2.  Gambling  agreements 

133.  In  almost  every  state  gambling  is  discountenanced 
by  statute.  Accordingly,  bets  on  horse  races  or  games  of 
chance,  and  all  similar  agreements,  are  unenforceable. 

134.  If  one  lends  money  to  another,  in  order  to  enable 
him  to  gamble,  one  cannot  recover  it,  for  it  is  lent  in  fur- 
therance of  an  illegal  transaction.  If  one  merely  has 
knowledge  of  the  use  to  which  the  borrower  intends  to  put 
the  money,  and  lends  it  to  him  without  any  purpose  of 
encouraging  him  to  gamble,  one  is  not  a  guilty  participant 
in  the  illegal  transaction  and  can  recover  the  money. 

135.  A  distinction  should  be  carefully  drawn  between 
bucket-shop  transactions  in  stocks  and  grains  on  the  one 
hand  and  investments  on  margin  on  the  other  hand.  In 
a  bucket-shop  the  customers  merely  bet  with  the  pro- 
prietor on  the  fluctuations  of  market  prices.  There  is  no 
real  sale  or  purchase  of  the  securities  or  commodities  con- 
cerned. On  the  contrary,  when  an  investor  or  speculator 
goes  to  a  legitimate  broker  and  orders  him  to  buy,  say, 
twenty  shares  of  Northern  Pacific  Railroad  stock  or  a  hun- 
dred bushels  of  wheat  on  margin,  the  broker  really  fills  the 
order,  and  there  is  a  perfectly  legal  contract  of  sale.  The 
mere  fact  that  the  broker  lends  his  customer  a  large  part 
of  the  purchase  money  does  not  invalidate  the  contract, 
any  more  than  when  a  real  estate  agent  lends  the  purchaser 
of  a  house  part  of  the  purchase  money  on  mortgage. 

3.  Usurious  agreements 

136.  In  order  to  prevent  a  borrower  from  being  at  the 
mercy  of  a  money  lender,  the  statutes  of  most  states  limit 
the  rate  of  interest  which  may  be  charged  for  the  use  of 
money.  But  the  parties  are  free  to  fix  any  lower  rate 
than  that  established  by  law.  The  following  table  shows: 
(1)   the  rate  which  is  chargeable  in  the  absence  of  any 
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specific  agreement  between  the  borrower  and  lender;  (2) 
the  maximum  rate  allowed  by  the  various  states;  (3)  the 
penalty  suffered  by  those  who  stipulate  for  a  higher  rate 
of  interest  than  the  maximum. 


State. 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Indian  Territory 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire. . . . 


Legal 

Maximum 

Rate. 

Rate. 

8 

8 

8 

12 

6 

No  limit. 

6 

10 

7 

No  limit. 

8 

No  limit. 

6 

15 

6 

6 

6 

6 

8 

10 

7- 

8 

7 

12 

5 

7 

6 

8 

6 

10 

6 

8 

6 

10 

6 

6 

5 

8 

6 

No  limit. 

6 

6 

6 

No  limit. 

5 

7 

6 

10 

6 

10 

6 

8 

8 

No  limit. 

7 

10 

7 

No  limit. 

6 

6 

Penalty  for  Exceeding  Maximum 
Rate. 


Loss  of  all  interest. 

Loss  of  double  interest. 

No  penalty. 

Loss  of  principal  and  interest. 

No  penalty. 

No  penalty. 

Loss  of  principal  and  interest, 

also  fine  and  imprisonment. 
Loss  of  principal. 
Loss  of  all  interest. 
Loss  of  all  interest. 
Loss  of  interest  over  8  per 

cent. 
Loss  of  interest  and   10  per 

cent  per  year  of  principal. 
Loss  of  all  interest. 
Loss  of  interest  over  8  per 

cent. 
Loss  of  principal  and  interest. 
Loss  of  interest  and  10  per 

cent  per  year  of  principal. 
Loss  of  all  interest  in  excess  of 

10  per  cent,  and  also  a  sum 

equal  to  the  excess  stipu- 
lated for. 
Loss  of  interest  over  6  per 

cent. 
Loss  of  all  interest. 
No  penalty. 
Loss  of  interest  over  6  per 

cent. 
No  penalty. 
Loss  of  all  interest. 
Loss  of  principal  and  interest. 
Loss  of  all  interest. 
Loss  of  all  interest. 
No  penalty. 
Loss  of  all  interest. 
No  penalty. 
Loss  of  three  times  the  excess 

of  interest  charged. 
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State. 

Legal 
Rate. 

Maximum 
Rate. 

Penalty  for  Exceeding  Maximum 
Rate. 

New  Jersey 

6 
6 

6 
6 

7 
6 
7 
6 
6 
6 
7 
7 
6 

6 
8 
6 
6 
6 
6 

6 

8 

6 
12 

6 

6 
12 

8 
12 
10 

6 
No  limit. 

8 
12 

6 

10 
12 

6 

6 
12 

6 

10 
12 

Loss  of  all  interest. 

New  Mexico 

Loss  of  double   the  interest, 

New  York 

and  fine  of  not  less  than  $25 
and  not  more  than  $100. 
Loss  of  principal  and  interest. 

North  Carolina 

North  Dakota 

Ohio 

Loss  of  double  interest. 
Loss  of  double  interest. 
Loss  of  excess  of  interest. 

Oklahoma 

Loss  of  all  interest. 

Oregon 

Loss  of  principal  and  interest. 

Loss  of  excess  of  interest. 

No  penalty. 

Loss  of  all  interest. 

Loss  of  all  interest. 

Loss  of  excess  of  interest,  and 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

also  a  fine. 
Loss  of  double  interest. 

Utah 

Loss  of  double  interest. 

Vermont 

Loss  of  excess  of  interest. 

Virginia 

Loss  of  all  interest. 

Washington 

Loss  of  excess  of  interest. 

West  Virginia 

Wisconsin 

Loss  of  all  interest  over  6  per 

cent. 
Loss  of  all  interest. 

Wyoming 

Loss  of  all  interest. 

137.  The  foregoing  table  gives  only  the  general  interest 
law  of  the  various  states.  In  most  states  a  few* exceptions 
are  made  to  the  general  law.  For  instance,  in  many  states 
mutual  building  and  loan  associations  are  allowed  to 
charge  their  members  more  than  the  usual  maximum  rate 
of  interest. 


(B)  Agreements  interfering  with  the  public  government 

138.  The  second  class  of  agreements  which  lack  legality 
of  object  are  those  which  interfere  with  the  proper  conduct 
of  government  in  any  of  its  branches,  executive,  legisla- 
tive, or  judicial.  For  instance,  an  agreement  guaranteeing 
the  removal  of  a  United  States  post  office  to  a  certain 
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store  is  void,  because  it  savors  of  corrupt  influence.  So 
is  an  agreement  to  obtain  a  pardon  for  a  convict  or  to 
procure  certain  legislation.  Public  affairs  are  to  be  regu- 
lated by  the  laws  enacted  for  that  purpose,  and  the  regular 
course  of  procedure  should  not  be  interfered  with  by  any 
selfish  interests,  such  as  would  be  created  by  private  bar- 
gains concerning  these  matters. 

Drake  v.  Lauer,  86  N.  Y.  Supp.  986  (1904).  C  agreed  with 
Lauer  to  obtain  from  the  State  Engineer  the  estimates  of  the  cost 
of  work  on  the  Erie  Canal,  which  were  not  open  to  other  bidders  on 
the  work.  C  also  agreed  to  secure  contracts  by  favoritism  from 
state  officers,  with  whom  he  had  social  and  political  relations.  In 
a  suit  against  Lauer  to  recover  payment  for  C's  services,  held  that 
there  could  be  no  recovery,  the  agreement  being  void. 

139.  An  agreement  to  pay  money  for  stifling  a  criminal 
prosecution  is  usually  void.  It  tends  to  obstruct  justice  if 
some  one  who  is  concerned  in  the  prosecution  of  a  wrong- 
doer bargains  with  him  to  suppress  the  criminal  proceed- 
ings. But  if  a  crime,  in  addition  to  subjecting  the  offender 
to  public  prosecution,  also  renders  him  liable  to  pay  money 
damages  to  some  citizen,  the  latter  may  compromise  his 
private  cause  of  action;  he  should  not,  however,  agree  to 
obstruct  any  criminal  proceedings  which  may  be  taken. 

Powell  v.  Flanary,  109  Ky.  342  (1900).  Powell  employed 
Flanary  to  purchase  wheat  for  him,  and  gave  Flanary  two  blank 
checks  signed  by  Powell.  He  authorized  Flanary  to  fill  out  the 
checks  to  pay  for  the  wheat.  One  check  Flanary  made  payable 
to  himself  for  $250,  cashed  it  and  used  the  proceeds  for  himself 
personally.  On  learning  of  this,  Powell  told  Flanary  that  he  had 
committed  a  penitentiary  offense,  whereupon  Flanary  and  others 
gave  a  note  for  $250  to  Powell.  No  promise  was  made  not  to  pros- 
ecute criminally,  but  as  a  matter  of  fact  Flanary  was  not  prosecuted. 
In  a  suit  on  the  note,  the  defense  was  that  it  had  been  given  for 
an  unlawful  purpose.  Held  that  Powell  could  recover,  there  having 
been  no  agreement  not  to  prosecute  Flanary. 


66  AMERICAN   BUSINESS  LAW 

(C)  Agreements  injurious  to  the  people  at  large  or  to  par- 
ticular individuals 

140.  The  third  class  of  agreements  which  have  an  ille- 
gal object  are  those  tending  to  injure  the  public  as  a  body 
or  some  particular  member  thereof.  A  prominent  example 
of  such  agreements  is  one  which  aims  to  destroy  com- 
petition. This  matter  is  to  some  extent  regulated  by  the 
act  of  Congress  known  as  the  Sherman  Act.  The  Sher- 
man Act,  however,  is  limited  in  its  operation  to  such 
monopolies  as  restrict  interstate  commerce.  Long  before 
this  act  was  passed  the  judges  refused  to  enforce  agree- 
ments in  restraint  of  free  competition. 

Cravens  v.  Carter-Crume  Co.,  92  Fed.  479  (1899).  Cravens 
and  others,  representing  eighty  per  cent  of  the  total  product  of 
wooden  dishes  throughout  the  country,  formed  a  combination  to 
restrict  the  production  of  wooden  dishes  and  keep  up  prices.  Cra- 
vens agreed  with  the  Carter  Company  that  for  $9,000  he  would  close 
his  factory  for  a  year  and  that  he  would  not  sell  wooden  dishes  to 
any  third  person  during  the  continuance  of  the  agreement.  This 
was  part  of  a  general  scheme  to  bring  all  such  factories  under  one 
management  in  order  to  control  prices.  In  a  suit  by  Cravens  to 
recover  the  $9,000,  held  that  there  could  be  no  recovery,  the  agree- 
ment being  void. 

141.  When  a  man  is  selling  out  his  business  he  can 
often  get  a  better  price  if  a  term  may  be  inserted  in  the 
agreement  of  sale  legally  binding  the  seller  not  to  compete 
in  the  territory  which  he  has  been  covering,  at  least  for  a 
limited  space  of  time.  If  the  courts  refused  to  enforce  an 
agreement  of  this  kind  many  persons  retiring  from  busi- 
ness would  be  unable  to  get  the  fair  value  of  their  good 
will,  for  the  purchasers  could  not  be  sure  but  that  those 
who  had  sold  out  to  them  would  open  up  again  in  the 
same  neighborhood,  and  retain  all  their  old  trade.  It  is 
lawful  to  make  an  agreement  in  partial  restraint  of  com- 
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petition  which  is  reasonable  under  the  circumstances.  An 
agreement  to  sell  a  retail  shop  in  a  small  town  may  prop- 
erly provide  that  the  seller  must  not  open  up  a  rival  shop 
in  the  same  town.  It  would  be  unreasonable  for  that  par- 
ticular shopkeeper  to  bind  himself  not  to  engage  in  the 
same  business  in  any  part  of  the  state,  for  such  a  sweeping 
restraint  would  be  unnecessary  for  the  purchaser's  pro- 
tection.   See  Section  62. 

Cooper  v.  Edeburn,  198  Pa.  229  (1901).  In  1899  Cooper  and 
Edeburn,  surveyors,  dissolved  the  partnership  which  they  had  con- 
ducted. Cooper  paid  Edeburn  $4,517  for  the  latter 's  share  of  the 
firm  assets,  Edeburn  promising,  as  part  of  the  bargain,  not  to  go 
into  the  same  business  again  in  Allegheny  County.  Afterwards  he 
broke  this  agreement,  and  Cooper  applied  for  an  injunction  to  re- 
strain him  from  following  the  business  in  the  county.  Held  that  the 
restraint  on  Edeburn  was  reasonable,  and  that  he  must  live  up  to 
his  agreement. 

Roberts  v.  Lemont,  102  N.  W.  (Neb.)  770  (1905).  Lemont 
sold  out  his  insurance  business  to  Roberts,  agreeing  not  to  engage 
in  that  business  again.  The  restraint  was  not  limited  as  to  time 
or  place.  In  a  suit  by  Roberts  to  prevent  Lemont  from  writing 
insurance  in  Norfolk  where  Roberts  lived,  held  that  the  prohibition 
was  void,  it  being  against  public  policy  to  restrain  a  person  utterly 
from  following  a  line  of  business  anywhere  or  at  any  time.  If  the 
parties  had  agreed  that  Lemont  should  not  follow  the  insurance 
business  in  Norfolk,  that  agreement  would  have  been  deemed  rea- 
sonable and  enforced  at  law.  But  since  the  agreement  was  unrea- 
sonably broad,  it  was  not  enforceable  even  as  to  Norfolk. 

142.  In  the  sale  of  concerns  whose  trade  is  widespread, 
the  restraints  imposed  upon  the  seller  may  be  correspond- 
ingly greater,  in  order  to  protect  the  purchaser  in  the 
enjoyment  of  the  business  which  he  buys.  Where  the 
restraint  as  to  territory  extends  over  the  entire  country, 
it  is  wise  to  insert  a  limit  as  to  the  time  during  which  it 
shall  last,  for  the  courts  do  not  want  to  keep  a  man  from 
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pursuing  his  particular  line  of  business  in  any  part  of  the 
country  and  for  the  rest  of  his  life.  Even  where  the  re- 
striction as  to  territory  is  narrowly  limited,  a  further  limit 
as  to  the  time  during  which  it  shall  last  is  often  inserted 
as  a  measure  of  precaution,  especially  where  the  man  to  be 
restricted  is  not  selling  out  a  business,  but  is  merely  get- 
ting employment  from  the  people  with  whom  he  promises 
not  to  compete.  Thus,  a  driver,  when  he  is  hired  to  deliver 
milk  over  a  certain  route,  may  legally  bind  himself,  in 
consideration  of  being  given  employment,  not  to  sell  milk 
for  anybody  else  over  that  route  for  one  year  after  the  ex- 
piration of  the  employment. 

143.  An  agreement  by  a  retailer  not  to  cut  the  price  of 
a  patented  article  is  usually  upheld.  The  granting  of  a 
patent  is  a  restraint  of  trade,  since  it  confines  the  dealing 
in  the  patented  article  to  those  who  can  obtain  it  from  the 
patentee  or  such  parties  as  he  may  license  to  manufacture 
it.  A  patentee  is  granted  a  monopoly  in  order  to  encour- 
age invention.  The  holder  of  a  copyright  may  also  bind 
those  dealing  in  the  copyrighted  work  not  to  cut  prices. 
This  rule  has  been  extended  to  the  sale  of  special  makes 
of  goods  bearing  a  proprietary  trade  mark. 

Garst  v.  Harris,  177  Mass.  72  (1900).  Garst  owned  a  secret 
composition  or  proprietary  medicine,  called  "Phenyo  Caffein." 
He  sold  some  of  it  to  Harris,  a  druggist,  who  agreed  not  to  retail  it 
below  a  stipulated  price.  In  a  suit  by  Garst  against  Harris,  for 
breaking  this  agreement,  Harris  contended  that  it  was  unlawful 
as  in  restraint  of  trade.  Held  that  the  contract  was  valid,  the  court 
saying  that  Harris  presumably  would  have  no  chance  to  sell  the 
article  at  a  profit,  anjnvay,  but  for  Garst 's  permission. 

144.  Agreements  improperly  affecting  domestic  rela- 
tions will  not  be  enforced.  The  courts  favor  the  institu- 
tion of  marriage.  For  example,  if  a  husband  promises  his 
wife  money  for  not  resisting  his  divorce  suit,  the  promise  is 
unenforceable. 
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Grose's  Estate,  127  la.  121  (1905).  Grobe  agreed  to  pay  Mrs. 
Aldinger  $200  if  she  would  go  to  Chicago  to  see  a  woman  whom  he 
was  desirous  of  manying,  and  give  this  woman  information  about 
him  which  might  induce  her  to  marry  him.  Mrs.  Aldinger  per- 
formed her  part  of  the  agreement,  and  tried  to  enforce  payment  of 
her  $200  claim.  Held  that  the  agreement  was  unenforceable  be- 
cause it  was  a  marriage  brokerage  agreement,  which  is  against 
public  policy. 

145.  An  agreement  tending  to  make  a  trustee  or  an 
agent  violate  his  duty  is  also  against  public  policy.  There- 
fore, if  a  director  of  a  corporation  is  promised  a  sum  of 
money  for  withdrawing  his  opposition  to  a  transaction 
which  is  against  the  corporation 's  interest,  he  cannot  secure 
the  aid  of  the  courts  in  enforcing  the  promise. 

Ellicott  v.  Chamberlin,  38  N.  J.  Eq.  604  (1884).  Elisha 
Warford  died  leaving  a  will  by  which  he  directed  his  executors,  of 
whom  Chamberlin  was  one,  to  invest  all  his  estate  for  the  benefit 
of  his  daughter,  Mrs.  Ellicott,  during  her  life.  Chamberlin  agreed 
with  Mrs.  Ellicott  that  he  would  renounce  his  right  to  be  an  execu- 
tor for  $10,000.  She  paid  part  of  this  sum,  and  later  was  sued  for 
the  balance.  Held  that  the  bargain  was  illegal,  because  although  a 
person  named  as  executor  may  renounce  if  he  pleases,  yet  the 
courts  will  not  aid  him  in  making  merchandise  of  the  confidence 
placed  in  him  by  the  testator. 

146.  Even  in  a  case  which  involves  no  such  confidential 
relation  as  that  of  a  trustee,  the  courts  will  not  encourage 
an  agreement  tending  to  sacrifice  the  rights  of  a  third 
party.  If  A  is  going  to  bid  at  a  sale,  and  B,  who  wants  to 
keep  prices  down,  promises  A  money  to  stay  away  from  the 
sale,  the  promise  is  not  binding.  The  object  of  the  agree- 
ment is  to  prevent  the  goods  from  having  a  fair  chance  in 
the  open  market.  A  combination  of  buyers  to  purchase  for 
their  joint  account  is  usually  upheld,  but  an  agreement  for 
the  mere  object  of  hindering  bids  is  void,  even  though  it 
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aims  to  accomplish  this  object  by   a  purchase  for  joint 
account. 

Fletcher  v.  Johnson,  139  Mich.  51  (1905).  A  bank  holding 
certain  stock  as  collateral  decided  to  offer  it  at  public  sale,  Flet- 
cher and  Johnson,  both  desiring  to  obtain  the  stock,  agreed  that 
Fletcher  should  not  bid  at  the  sale,  and  that  Johnson  should  buy 
the  stock  for  the  benefit  of  both,  it  being  expressly  stated  that  this 
was  to  be  done  to  prevent  competition.  In  a  suit  by  Fletcher  to 
enforce  the  agreement  held  that  it  was  void. 

147.  An  agreement  made  to  bring  about  a  breach  of 
contract  has  an  illegal  object,  and  is  unenforceable.  If 
the  illegal  agreement  is  voluntarily  carried  out,  the  party 
who  is  injured  by  the  consequent  breach  may  recover 
damages  from  the  persons  who  have  thus  wronged  him. 
Moreover,  the  injured  party  may  obtain  an  injunction  to 
restrain  interference  with  his  contract  if  he  can  show 
that  otherwise  he  will  suffer  irreparable  loss. 

Moody  v.  Newmark,  121  Cal.  446  (1898).  Robinson  sold  and 
delivered  wheat  to  Suman,  who  paid  down  part  of  the  purchase 
money.  Suman  then  pledged  the  wheat  to  Newmark  for  a  loan. 
Later  Robinson  privately  induced  Newmark  to  promise  to  hold  the 
wheat  till  Suman  should  pay  the  balance  of  his  debt  to  Robinson. 
However,  when  the  loan  was  repaid,  Newmark  delivered  the  wheat 
to  Suman.  In  a  suit  to  recover  damages  for  breach  of  Newmark 's 
promise  to  Robinson,  held  that  the  agreement  of  Newmark  with 
Robinson  not  to  deliver  the  wheat  to  Suman  on  repayment  of  the 
loan  was  void,  it  being  an  agreement  not  to  perform  his  obligation 
to  Suman.    Hence,  no  damages  could  be  recovered  for  the  breach. 


QUESTIONS 

1 .  Explain  the  difference  between  bucket-shop  transactions  and 
legitimate  investments  in  stocks  or  grain  on  margin. 

2.  What  is  the  law  in  your  own  state  regarding  interest? 
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3.  Lloyd  was  a  candidate  for  a  political  office  on  the  Democratic 
ticket,  and  had  incurred  certain  legitimate  campaign  expenses. 
Jones,  believing  that  Reeve  would  make  a  stronger  fight,  promised 
to  pay  Lloyd's  campaign  expenses,  if  Lloyd  would  withdraw  in 
favor  of  Reeve.  This  liloyd  did,  but  Jones  broke  his  promise. 
Can  Lloyd  force  him  to  pay? 

4.  Hart,  who  has  been  selling  a  certain  breakfast  food  through- 
out the  Middle  West,  disposes  of  his  cereal  business  to  White,  agree- 
ing not  to  sell  any  cereals  for  five  years  in  the  states  where  he  has 
been  actively  engaged.     Is  this  agreement  binding? 

5.  Hoyt  is  engaged  for  two  years  by  Cramp.  Carr,  a  competi- 
tor of  Cramp,  promises  Hoyt  $1,000  if  Hoyt  will  break  his  agree- 
ment with  Cramp.  Hoyt  at  once  leaves  Cramp.  Can  he  recover 
the  money  promised  by  Carr? 


CHAPTER  VIII 

THE  SIXTH   ELEMENT  NECESSARY  IN  ALL   CONTRACTS, 
SPECIAL  FORMALITY 

148.  The  five  elements  discussed,  one  by  one,  in  the 
preceding  five  chapters  are  all  necessary  in  every  single 
contract.  A  few  contracts  require  a  sixth  element.  The 
presence  of  this  additional  element,  special  formality,  does 
not  dispense  with  the  necessity  of  having  present  the  five 
elements  already  discussed.  The  contracts  requiring  spe- 
cial formality,  which  are  treated  in  this  chapter,  relate  to 
real  estate,  suretyship  and  guaranty,  and  some  other 
matters. 

149.  The  statement  that  certain  contracts  mentioned 
below  must  be  "  written  "  does  not  mean  that  they  must 
be  set  forth  with  pen  and  ink.  Instead  of  a  document 
written  by  hand,  a  typewritten  or  printed  form  may  be 
signed  by  the  parties  with  like  effect. 

(A)  Sales  of  real  estate,  and  certain  other  realty  contracts 

150.  The  legislatures  of  the  various  states  have  passed 
acts  requiring  contracts  to  sell  real  estate  to  be  put  in 
writing  and  signed.  As  to  what  constitutes  real  estate,  see 
Chapter  XXXVII. 

Brawdy  v.  Brawdy,  7  Pa.  157  (1847).  John  Brawdy  verbally 
agreed  to  sell  certain  land  to  his  brother  Moses  for  $900.  Moses 
paid  part  of  the  purchase  money,  and  afterwards  sued  to  get  the 
land.  Held  that,  while  he  might  recover  what  money  he  had  paid, 
he  could  not  compel  performance  of  the  unwritten  agreement. 
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151.  Contracts  for  leasing  realty  are  also  required  to 
be  in  writing  and  signed,  where  the  lease  is  to  remain  in 
force  a  long  time.  The  length  of  time  specified  in  the  dif- 
ferent states  varies  somewhat,  but  apart  from  any  legal 
necessity  it  is  always  far  wiser  to  have  every  lease  con- 
tract carefully  drawn  up  and  signed  by  all  parties. 

Bacon  v.  Parker,  137  Mass.  309  (1884).  Bacon  and  Parker 
agreed  verbally  that  Bacon  should  buy  from  a  third  person  a  lot 
adjoining  one  already  owned  by  Bacon,  and  should  erect  a  ware- 
house on  the  two  lots;  Parker  promising  that  if  this  were  done  he 
would  lease  the  entire  property  from  Bacon  for  five  years,  at  a  cer- 
tain rental.  Bacon  did  his  part,  but  Parker  refused  to  take  the 
lease.  In  a  suit  by  Bacon  against  Parker,  held  that  there  could  be 
no  recovery,  for  such  agreements  must  be  written.  Bacon  could 
not  recover  even  for  the  cost  of  building  the  warehouse. 

152.  The  same  practical  caution  applies  to  agreements 
for  holding  real  estate  in  trust.  Some  of  these  agreements 
must  be  written  and  signed,  or  they  will  not  be  binding. 
But  even  where  this  formality  is  not  legally  necessary,  it 
is  desirable  for  business  reasons. 

Brock  v.  Brock,  90  Ala.  86  (1890).  Brock  conveyed  certain 
real  estate  to  his  wife.  A  few  years  later  he  sued  her  to  enforce 
a  trust  agreement  concerning  this  property,  alleging  that  she  had 
verbally  promised,  when  he  conveyed  it  to  her,  to  convey  it  back 
to  him  upon  his  giving  up  habits  of  dissipation.  Held  that  the  wife's 
agreement  was  unenforceable,  not  having  been  made  in  writing. 

(B)  Certain  sales  of  personal  property 

153.  In  most  states  contracts  to  sell  goods  of  more  than 
a  certain  value  must  be  in  writing  and  signed,  unless  the 
buyer  accepts  some  or  all  of  the  goods  or  pays  some  or  all 
of  the  purchase  money. 

Allard  v.  Greasert,  61  N.  Y.  1  (1874).  Greasert  agreed  to  buy 
ninety  hats  from  Allard.    None  of  the  hats  cost  more  than  $3 
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apiece,  but  the  bargain  was^or  the  entire  lot  at  $122.25.  Greasert 
paid  nothing  down  when  the  agreement  was  made,  and  refused 
to  receive  the  hats  when  they  were  brought  to  his  store.  Allard 
sued  Greasert.  Hdd  that  since  the  New  York  statute  requires  such 
sales  to  be  in  writing  where  the  amount  involved  is  $50  or  more, 
Allard  could  not  recover. 

154.  The  following  table  shows  the  states  and  terri- 
tories where  this  requirement  is  made,  grouped  according 
to  the  minimum  amounts  of  the  personalty  sales  to  which 
the  local  statutes  apply : 

$2,500  or  over,  Ohio. 

$500  or  over,  Arizona,  Massachusetts,  New  Jersey, 
Ehode  Island. 

$200  or  over,  California,  Idaho,  Montana,  Utah. 

$100  or  over,  Connecticut. 

$50  or  over,  Alaska,  Colorado,  Oeorgia,  Indiana,  Mary- 
land, Michigan,  Minnesota,  Mississippi,  Nebraska,  Nevada, 
New  Mexico,  New  York,  North  Dakota,  Oklahoma,  Oregon, 
South  Carolina,  South  Dakota,  Washington,  Wisconsin, 
Wyoming.    Also  the  District  of  Columbia. 

$40  or  over,  Vermont. 

$33  or  over.  New  Hampshire. 

$30  or  over,  Arkansas,  Maine,  Missouri. 

Any  amount,  Florida,  Iowa. 

(C)  Contracts  to  be  performed  more  than  a  year  after  they 

are  made 

155.  The  following  states  and  territories  require  a 
contract  to  be  written  and  signed  if  the  parties  have  agreed 
that  it  is  not  to  be  performed  within  a  year  after  being 
made: 

Alabama,  Alaska,  Arizona,  Arkansas,  California,  Colo- 
rado, Connecticut,  Delaware,  Florida,  Georgia,  Idaho,  Illi- 
nois, Iowa,  Indiana,  Kansas,  Kentucky,  Maine,  Maryland, 
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Massachusetts,  Michigan,  Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  New  Hampshire,  New  Jersey, 
New  Mexico,  New  York,  Ohio,  Oklahoma,  Oregon,  Rhode 
Island,  South  Carolina,  South  Dakota,  Tennessee,  Texas, 
Utah,  Vermont,  Virginia,  Washington,  West  Virginia, 
Wisconsin,  Wyoming. 

Nichols  v.  Weaver,  7  Kan.  373  (1871).  Ann  Nichols  sued 
Michael  Weaver  for  the  breach  of  a  verbal  promise  to  marry.  The 
marriage  agreement  was  to  be  carried  out  at  some  remote  period 
of  time  more  than  a  year  after  it  was  made.  Held  that  Nichols 
could  not  recover,  the  agreement  not  being  in  writing. 

(D)  Contracts  of  suretyship  and  guaranty 

156.  No  person  may  be  held  liable  on  a  promise  to  an- 
swer for  another's  debt  or  default,  unless  the  agreement, 
or  some  memorandum  thereof,  is  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  by  his  authorized 
agent.  In  Book  Fourth  the  subject  of  suretyship  and  guar- 
anty contracts  is  more  fully  treated. 

Knox  v.  Nutt,  1  Daly  (N.  Y.)  213  (1862).  Knox,  a  hatter, 
employed  Nutt  as  clerk.  Nutt  told  Knox  that  if  any  of  his  friends 
should  buy  hats  on  credit  he,  Nutt,  would  be  responsible.  Nutt 
accordingly  was  allowed  to  sell  hats  to  his  friends,  which  were 
charged  to  them,  but  payment  was  never  made.  In  a  suit  by  Knox 
against  Nutt,  held  that  Knox  could  not  recover,  Nutt's  promise 
having  been  merely  verbal. 

Brown  v.  Farmers  &  Merchants  National  Bank,  88  Tex. 
265  (1895).  W.  0.  Brown  was  a  minor  to  whom  the  bank  ad- 
vanced money  on  his  note.  E.  Y.  Brown  verbally  promised  the 
bank  to  pay  this  debt.  The  bank  sued  E.  Y.  Brown,  to  enforce 
his  promise,  but  he  relied  on  the  statute  requiring  a  writing  in  such 
cases.  The  bank  contended  that  the  promise  of  W.  O.  Brown 
was  void  because  of  his  minority,  and  hence  that  E.  Y.  Brown's 
promise  was  not  a  promise  to  answer  for  another's  debt.  Held  that 
the  promise  of  the  minor  was  not  void  but  only  voidable;  and  that 
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therefore  E.  Y.  Brown's  promise  was  unenforceable,  not  being  in 
writing.    See  Section  89. 

157.  This  requirement  does  not  apply  to  cases  where 
the  party  wlxO  is  sought  to  be  held  on  a  verbal  promise  has 
agreed  to  pay  what  is  really  his  own  debt.  Thus,  if  you 
order  goods  to  be  sent  to  another,  but  charged  to  your  ac- 
count, your  promise  to  pay  need  not  be  in  writing.  But  see 
Section  153.  You  do  not  agree  to  answer  for  another,  since 
you  become  the  principal  debtor  yourself.  Again,  where  a 
promise  to  pay  another's  debt  is  taken  in  substitution  for 
the  obligation  previously  owed  by  the  other,  and  the  latter 
is  relieved  from  all  liability,  the  man  who  agrees  to  substi- 
tute himself  for  the  former  debtor  becomes  the  principal 
and  the  sole  debtor,  and  his  unwritten  promise  binds  him. 

Crawford  v.  Edison,  45  Ohio  239  (1887).  Smith  agreed  to 
build  a  house  for  Crawford  for  $4,250.  Smith  employed  Edison 
to  roof  the  building  for  which  Smith  was  to  pay  $155  on  the  com- 
pletion of  the  job.  When  Edison  had  put  on  about  two  thirds  of 
the  roof.  Smith  dropped  everything  and  left  the  county.  Edison 
notified  Crawford  that  he  would  not  go  on  with  the  work  unless 
Crawford  should  agree  to  pay  him.  Crawford  then  verbally  prom- 
ised to  pay  Edison  $155  on  completion.  In  a  suit  by  Edison  against 
Crawford,  for  breach  of  this  promise,  held  that  Edison  could  re- 
cover. The  statutory  provision,  that  an  agreement  to  answer  for 
another's  debt  must  be  in  writing,  did  not  apply  to  the  case,  be- 
cause Crawford's  promise  was  made  with  the  object  of  promoting 
his  own  interest,  and  not  that  of  Smith. 

158.  In  some  states  an  agreement  to  answer  for  an- 
other's debt  or  default  need  not  be  in  writing  where  the 
amount  involved  is  less  than  $20,  or  some  other  small  sum, 
for  the  different  states  are  at  variance  in  this  respect.  It 
is  wiser,  however,  to  have  all  such  contracts  fully  written 
out,  and  signed  by  the  surety  or  guarantor. 
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(E)   Certain  miscellaneous  contracts 

159.  Apart  from  the  contracts  already  treated  in  this 
chapter,  the  local  statutes  of  almost  every  state  require 
the  element,  special  formality,  in  some  other  kinds  of 
agreements.  In  many  states  certain  corporations,  especial- 
ly municipal  corporations,  cannot  validly  enter  into  some 
agreements  except  by  complying  ^\ith  prescribed  formality. 
Likewise,  many  agreements  involving  the  executive,  legis- 
lative, and  judicial  branches  of  government  in  some  of  the 
states  must  be  made  in  accordance  with  established  proce- 
dure. 

Times  Publishing  Co.  v.  Weatherby,  139  Cal.  618  (1903). 
The  charter  of  the  City  of  Eureka,  California,  provided  that  the 
city  should  not  be  "bound  by  any  contract  or  in  any  way  liable 
thereon,  imless  the  same  is  made  in  writing  by  order  of  the  council, 
and  the  draft  thereof  approved  by  the  city  attorney  and  the  coun- 
cil, and  the  same  ordered  to  be  and  be  signed  by  the  mayor."  The 
Times  Publishing  Company,  upon  the  order  of  council  (no  formal 
agreement  having  been  drawn  up  or  approved  by  the  city  attorney) 
did  printing  for  Eureka,  for  the  price  of  which  the  council  ordered 
a  warrant  drawn  upon  the  city  treasurer,  Weatherby.  The  war- 
rant was  drawn  up  and  signed  by  the  mayor.  Weatherby  refused 
payment  upon  the  ground  that  no  valid  contract  had  been  entered 
into  as  required  by  the  Eureka  charter.  Held  that  plaintiflf  could 
not  recover,  there  being  no  written  contract  drawn  up  in  accordance 
with  the  charter. 


QUESTIONS 

1.  What  is  the  sixth  element  required  in  some  contracts?  Does 
the  presence  of  this  element  dispense  with  the  necessity  of  having 
the  other  five? 

2.  Gobseck  verbally  agreed  to  sell  a  hoase  and  lot  to  Chabert. 
Can  Chabert  force  Gobseck  to  convey  the  house  and  lot  to  him 
upon  tender  of  the  purchase  money? 
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3.  Edwards  verbally  promised  Taylor  that  if  the  latter  would 
put  an  elevator  in  a  building  which  he  had  for  rent,  he,  Edwards, 
would  rent  it  for  five  years  at  an  annual  rent  of  $5,000.  Taylor, 
relying  on  this  promise,  put  the  elevator  in  the  building  but  Ed- 
wards refused  to  live  up  to  his  agreement.  What  rights  if  any  has 
Taylor  against  Edwards? 

4.  What  rule  applies  to  contracts  for  holding  real  estate  in 
trust?  Need  contracts  for  the  sale  of  goods  above  a  certain  value 
be  in  writing?  State  the  minimum  amount  to  which  this  require- 
ment applies  in  your  state. 

5.  What  is  the  law  in  your  state  regarding  contracts  that  are  not 
to  be  performed  within  one  year  from  the  making  thereof? 

6.  Need  a  contract  of  suretyship  or  guaranty  be  in  writing? 

7.  In  what  other  kinds  of  contracts  is  the  element  "special  for- 
mality" sometimes  required? 


PART  II 
THE   OPERATION   OF   CONTRACTS 


CHAPTER  IX 

A  CONTBACT  WHEN  FORMED  USUALLY  AFFECTS  THE  OBLIGA- 
TIONS AND  RIGHTS  OF  NOBODY  BUT  THOSE  WHO  ARE 
PARTIES  TO  IT 

160.  In  the  first  part  of  this  book  we  have  seen  how  a 
contract  is  formed,  and  now  we  must  ask  about  its  opera- 
tion. The  effect  of  a  contract  is  to  create  legal  rights  and 
corresponding  obligations.  In  this  second  part,  we  shall 
see  who  may  exercise  contractual  rights  after  they  have 
been  created,  and  against  whom  contractual  obligations 
may  be  enforced, 

161.  A  contract  is  essentially  a  voluntary  agreement. 
A  third  person,  therefore,  who  has  not  assented  to  it,  is  not 
bound  by  it  (unless  his  agent  has  made  it,  which  is  the 
same  as  if  he  made  it  himself).  A  and  B  have  no  legal 
power  to  make  a  private  agreement  which  will  cast  a  con- 
tractual liability  on  C's  shoulders. 

Texas  and  Pacific  Railway  Co.  v.  Watson,  190  U.  S,  287 
(1902).  Watson  under  an  agreement  between  him  and  O'Xeil, 
stored  cotton  upon  a  platform  which  was  near  the  railway  com- 
pany's depot.  The  platform  had  been  leased  from  the  railway 
company  by  O'Neil,  but  Watson  was  not  in  any  way  a  party  to  the 
lease,  nor  was  he  aware  of  its  provisions.  The  cotton  caught  fire 
from  sparks  dropped  by  the  company's  locomotive,  and  was  burned. 

79 


so  AMERICAN  BUSINESS  LAW 

Watson  sued  the  company.  Held  that  the  company  could  not,  as 
a  defense  to  Watson's  suit,  shield  itself  behind  the  stipulations  and 
exemptions  from  liability  for  loss  caused  by  fire  contained  in  its 
lease  to  O'Neil,  for  Watson  was  not  bound  by  that  lease. 

162.  Again,  as  a  rule  only  the  parties  who  join  in  mak- 
ing a  contract  acquire  any  legal  rights  under  it.  A  con- 
tract may  involve  a  promise  to  pay  money  or  render  serv- 
ices to  some  outsider,  but  the  promise,  not  being  made  to 
the  outsider,  usually  gives  him  no  rights.  Except  in  cer- 
tain cases  mentioned  hereafter,  only  those  parties  to  the 
contract  to  whom  the  promise  was  directly  made  can 
enfjrce  it.    See  Section  163. 

Morgan  Engineering  Co.  v.  McKee,  155  Pa,  51  (1893).  John 
Henry,  who  owned  certain  electrical  patents,  made  a  contract  with 
McKee,  by  which  Henry  gave  McKee  an  option  to  purchase  the 
patents,  and  McKee  agreed  to  furnish  money  to  construct  four 
sample  motors  and  one  dynamo.  The  motors  and  dynamo  were 
ordered  from  an  engineering  company  by  Henry,  and  charged  to 
his  account.  Henry  failed  to  pay,  and  the  company  sued  McKee 
to  recover  the  price  of  the  machines.  Held  that  the  company 
could  not  recover  from  McKee,  it  not  having  been  a  party  to  the 
contract  between  him  and  Henry,  and  the  contract  not  having  been 
made  for  the  company's  benefit. 

163.  Where  a  contract  is  made  in  order  to  benefit  some 
outsider,  he  is  usually  allowed  to  bring  suit  upon  it.  Thus, 
if  two  parties  enter  into  a  contract  whereby  one  transfers 
to  the  other  certain  property  to  be  held  for  a  third  person, 
this  third  person  may  ordinarily  enforce  the  contract.  But 
if  the  benefit  to  be  derived  by  the  third  person  is  only  inci- 
dental, and  was  not  the  real  object  in  making  the  agree- 
ment, the  third  person  has  no  rights  thereunder  and  no 
legal  standing  to  enforce  the  agreement. 

Arnold  v.  Nichols,  64  N.  Y.  117  (1876).  Hinman  loaned 
Bowen  $2,000  to  be  used  in  Bo  wen's  business.     A  few  months 
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later  Bowen  went  into  partnership  with  Nichols,  and  transferred 
his  business  to  the  firm,  the  firm  agreeing  to  pay  certain  specified 
debts  of  Bowen,  among  which  was  that  due  Hinman.  After  Hin- 
man's  death  his  executor,  Arnold,  sued  the  firm.  Hdd  that  the 
firm  was  liable.  Its  promise  must  be  regarded  as  having  been  made 
for  the  benefit  of  Bowen 's  creditors,  because  the  assets  transferred 
to  the  firm  were  those  to  which  Bowen 's  creditors  had  a  right  to 
look  for  payment. 


QUESTIONS 

1.  Gartling  and  Drake  agree  that  the  latter   shall    purchase 
Boyle's  hbrary  for  $1,000.     Is  Boyle  bound  by  the  agreement? 

2.  In  the  above  mentioned  case  could  Boyle  compel  Drake  to 
pay  $1,000  for  the  library  upon  offering  to  deliver  it  to  him? 

3.  WhaX  rights  does  a  third  party  acquire  when  a  contract  is 
made  for  his  benefit? 


CHAPTER  X 

AFTER  THE  FORMATION  OF  A  CONTRACT,  RIGHTS  AND  OBLIGA- 
TIONS CREATED  BY  IT  MAY  SOMETIMES  BE  PASSED  TO 
OUTSIDERS  BY  SUBSEQUENT  AGREEMENT  OR  BY  OPERATION 
OF  LAW 

(A)  Transfer  by  subsequent  agreement 

164.  If,  after  a  contract  has  been  made  between  A  and 
B,  both  parties  agree  with  X,  an  outsider,  that  A's  rights 
and  obligations  arising  under  the  contract  shall  be  trans- 
ferred to  X,  and  that  A  shall  entirely  drop  out  of  the 
matter,  this  agreement  is  usually  valid.  It  is  called  a 
novation.    See  Section  71. 

Foster  v.  Paine,  Fisk  et  al.  63  la.  85  (1884).  Fisk  owed 
Foster  $1,300,  which  was  secured  by  a  mortgage  on  Fisk's  farm. 
Draper  purchased  the  farm  from  Fisk,  and  became  indebted  to  Fisk 
for  $1,300.  It  was  agreed  among  all  the  parties  that  Draper  should 
become  responsible  to  Foster  for  the  payment  of  $1,300,  and  that 
Foster  should  accept  him  as  his  debtor  instead  of  Fisk.  In  pursu- 
ance of  this  agreement.  Draper  gave  his  note  to  Foster,  who  there- 
after received  payments  from  Draper.  In  a  suit  by  Foster  against 
Fisk  and  others,  growing  out  of  the  transaction,  held  that  Fisk 
was  no  longer  liable  in  the  matter. 

165.  An  outsider  cannot  be  forced  to  accept  rights  or 
obligations  arising  under  a  contract  against  his  will. 

166.  Let  us  ask  next,  how  far  one  of  the  original  par- 
ties to  a  contract  may,  without  the  consent  of  the  other 
original  parties,  transfer  his  rights  or  obligations  to  an 
outsider  who  is  willing  to  assume  them.  In  the  absence  of 
an  understanding  to  the  contrary,  such  transfer  is  permis- 
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sible  in  most  contracts,  unless  the  nature  of  the  transaction 
forbids  it.  Of  course,  a  transfer  leaves  the  contract  prac- 
tically as  it  was  before,  so  far  as  non-assenting  parties  are 
concerned.  Thus,  if  A  and  B  make  a  contract,  whereby  A 
is  to  do  something  for  B,  A  can  never  release  himself  from 
personal  liability  to  B,  merely  by  getting  C's  promise  to 
assume  the  liability.  If  C  duly  fulfills  A's  part  of  the  con- 
tract, A  is  relieved  from  further  liability  under  it.  But 
unless  C  actually  fulfills  this  liability,  A  cannot  excuse  non- 
performance by  explaining  to  B  that  he  relied  on  C's 
keeping  his  promise. 

Rice  v.  Gibbs,  33  Neb.  460  (1891).  Gibbs  gave  Archibald  a 
five-months'  option  on  certain  real  estate  belonging  to  Gibbs,  Arch- 
ibald, without  having  exercised  his  option  rights,  assigned  them 
to  Rice.  Rice  notified  Gibbs  within  the  five  months  that  he  would 
take  the  property  in  accordance  with  the  agreement  between  Gibbs 
and  Archibald.  Gibbs  refused  to  recognize  Rice,  who  then  sued 
him.  Hdd  that  the  contract  was  assignable,  and  that  Gibbs  must 
convey  to  Rice,  upon  the  latter's  payment  of  the  purchase  money. 

167.  A  contractual  right  to  receive  the  payment  of 
money,  or  the  title  to  real  estate  or  personalty,  is  usually 
assignable  without  the  consent  of  the  party  who  is  to  pay 
the  money,  or  to  transfer  the  title  to  the  property  in  ques- 
tion. Had  the  contract  been  carried  out  as  first  intended, 
the  original  party  who  was  to  get  the  money  or  other  prop- 
erty could  at  once  have  turned  it  over  to  any  outsider. 
There  is  usually  no  reason,  then,  to  forbid  his  anticipating 
the  performance  of  the  contract  by  assigning  his  con- 
tractual right  to  receive  the  money  or  other  property. 

Tripp  v.  Brownell,  66  Mass.  376  (1853).  Tripp,  a  seaman, 
assigned  to  Seabury  his  share  of  the  profits  in  a  contemplated 
whaling  voyage,  which  he  was  to  get  in  lieu  of  wages.  The  assign- 
ment was  given  as  security  for  advances  made  or  to  be  made  by 
Seabury  in  Tripp's  absence.  Notice  of  the  assignment  was  given 
to  the  owners  of  the  whaling  vessel.     In  a  suit  by  Tripp  against 
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the  owners,  held  that  he  could  not  recover  his  share  of  the  profits, 
because  the  above  assignment  was  good,  and  bound  the  owners, 
who  were  given  timely  notice  thereof,  to  pay  Seabury. 

Spare  v.  Home  Mutual  Ins.  Co.,  17  Fed.  568  (1883).  Ben 
Lurch  insured  his  warehouse  in  the  Home  Mutual  Company.  After 
a  loss  occurred.  Lurch  assigned  the  policy  to  Spare,  who  thereupon 
sued  the  company  for  the  amount  of  the  loss.  The  defense  was  that 
the  policy  could  not  be  assigned.  Held  that,  although  before  a  loss 
occurred  the  contract  was  personal  and  not  assignable  without  the 
company's  consent,  yet  after  a  loss  the  liability  of  the  insurer  was 
fixed,  and  the  rights  of  the  insured  were  assignable.     See  Section  746. 

168.  It  appears  from  Section  166  that  if  A  is  bound  by 
contract  to  do  something  for  B,  A  cannot  relieve  himself 
from  ultimate  liability  to  B  merely  by  getting  C  to  under- 
take his  liability.  Hence,  if  C  fails  in  this  undertaking,  B 
may  look  to  A.  Now,  assuming  that  C  is  willing  and  able 
to  perform  A's  part  of  the  contract,  let  us  ask  if  A  may, 
against  B's  wishes,  turn  over  the  work  to  C  instead  of 
doing  it  himself.  If  the  contract  between  A  and  B  does  not 
contemplate  personal  performance  by  A,  he  may  ordinarily 
substitute  C,  if  C  can  fully  perform  A's  part  of  the  con- 
tract. 

169.  But  if  it  appears  that  A's  personal  workmanship, 
skill,  taste,  or  judgment  was  intended  to  figure  in  the 
carrying  out  of  the  contract,  A  cannot  substitute  C  with- 
out B's  consent.  Likewise,  if  the  performance  of  the  con- 
tract is  to  bring  A  and  B  into  close  personal  association. 
Where  a  doubt  may  exist  as  to  the  assignability  of  a  cer- 
tain contractual  right,  the  parties  should  definitely  settle 
this  point  when  first  entering  into  the  contract. 

Boston  Ice  Co.  v.  Potter,  123  Mass.  28  (1877).  Potter  took 
ice  from  the  Boston  Ice  Company  in  1873,  but  being  dissatisfied  with 
the  manner  of  delivery,  he  made  a  contract  for  his  supply  during  1874 
with  the  Citizens'  Ice  Company.     The  Boston  Ice  Company  after- 
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wards  bought  out  the  business  of  the  Citizens'  Company,  the  latter 
company  agreeing  to  transfer  its  contracts  with  customers,  includ- 
ing Potter.  Thereafter  the  Boston  Company  supplied  Potter  with 
ice  without  notifying  him  that  it  had  bought  out  the  Citizens' 
Company,  imtil  after  the  delivery  and  consumption  of  the  ice. 
Potter  supposed  that  he  was  receiving  the  ice  from  the  Citizens' 
Company.  In  a  suit  by  the  Boston  Company  against  Potter,  held 
that  the  plaintiff  could  not  recover  for  ice  furnished  in  1874.  It 
had  no  contract  either  express  or  implied  with  Potter,  and  he  was 
not  bound  to  consent  to  the  assignment  of  his  contract  with  the 
Citizens'  Company,  for  he  had  previously  shown  his  unwillingness 
to  take  ice  from  the  Boston  Ice  Company. 

LiTXA  V.  Wiix^ox,  39  Mich.  94  (1878).  Kruger  owned  a  farm 
of  forty  acres,  and  agreed  to  let  Wilcox  work  it  on  shares  for  one 
year.  The  parties  were  to  work  together,  and  the  agreement  pro- 
vided that  the  wife  of  Wilcox  was  to  cook  and  wash  for  Kruger. 
The  arrangement  began  and  continued  for  about  two  months,  after 
which  Mrs.  Wilcox  left  and  went  away  with  her  family.  Wilcox 
then  undertook  to  assign  his  rights  under  the  contract  to  his 
father,  whose  wife  was  willing  to  cook  and  wash  for  Kruger.  Kruger 
did  not  agree  to  the  assignment,  but  sold  the  farm  to  Litka.  In  a 
suit  by  Litka  against  the  elder  Wilcox,  to  prevent  the  cutting  of 
timber,  held  that  the  contract  was  not  assignable  because  it  con- 
templated personal  association  and  personal  service. 

170.  If  a  person  assigns  his  future  wages  at  a  time 
when  he  is  neither  actually  employed  nor  engaged  for  em- 
ployment, the  agreement  is  altogether  too  vague  to  be  sus- 
tained as  a  valid  assignment.  An  assignment  of  future 
wages  in  payment  of  a  debt  is  valid  if  the  wage  earner  is 
employed  or  is  about  to  be  employed  by  any  specific  person, 
and  if  he  directs  this  person  to  turn  over  his  future  wages 
to  his  creditor.  But  the  assignment  of  salary  to  be  earned 
by  public  officials  is  seldom  allowed,  since  the  courts  do  not 
want  to  mar  the  dignity  of  public  service  or  to  expose  such 
officials  to  the  temptations  which  might  follow  the  loss  of 
their  income. 
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St.  Johns  v.  Charles,  105  Mass.  262  (1870).  St.  Johns  made  a 
contract  with  Charles  to  cut  the  brush  on  his  land  for  $100  in  money 
and  all  the  loose  wood  on  the  land.  After  St.  Johns  had  begun  the 
work,  but  before  he  had  finished  it,  he  gave  Asa  Taft,  for  a  valuable 
consideration,  the  following  order  on  Charles :  "  Please  pay  Asa  Taft, 
on  order,  all  the  money  that  belongs  to  me  for  cutting  brush  for 
you."  Notice  of  the  order  was  given  to  Charles.  After  full  per- 
formance by  St.  Johns,  Charles  settled  with  him  instead  of  with 
Taft.  Taft  sued  Charles  for  $100.  Held  that  Taft  could  recover, 
because  St.  Johns  had  assigned  to  him  all  the  money  to  be  earned 
by  St.  Johns  under  the  existing  contract  with  Charles. 

(B)  Transfer  by  operation  of  law 

171.  "When  a  man  dies,  a  person  is  usually  appointed  to 
take  charge  of  his  estate,  if  there  is  anything  for  distribu- 
tion. In  Chapter  XVII  we  shall  see  that  the  death  of  a 
party  to  a  contract  does  not  always  terminate  it.  The 
executor  or  administrator  of  a  deceased  person  is  often 
called  upon  to  complete  contracts  which  the  decedent 
failed  to  perform  fully  in  his  lifetime.  Again,  where  the 
decedent  has  finished  what  he  was  bound  to  do  under  the 
contract,  and  the  other  party  owes  him  money,  the  executor 
or  administrator  succeeds  to  the  decedent's  right  to  collect 
this  money.  No  assignment  need  be  made  or  intended  by 
the  decedent,  for  even  if  he  never  made  a  will,  an  adminis- 
trator can  be  appointed  to  whom,  by  the  operation  of  the 
law  concerning  these  matters,  the  decedent's  rights  are 
transferr3d.  The  subject  of  the  estates  of  decedents  will 
be  treated  in  Book  Fifth. 

Clegq  v.  Baumberger,  Adm'r.,  110  Ind.  536  (1886).  Jacob 
Baumberger  placed  in  the  hands  of  Clegg,  an  attorney,  a  note  for 
collection.  After  Baumberger's  death,  Clegg  collected  the  note, 
but  refused  to  pay  the  proceeds  over  to  the  administrator  of  Baum- 
berger. In  a  suit  by  the  administrator  against  Clegg,  held  that  the 
decedent's  rights  had  passed  to  his  administrator,  who  was  entitled 
to  recover. 


THE   OPERATION   OF   CONTRACTS  87 

172.  Again,  where  a  man  is  forced  into  bankruptcy,  he 
may  not  wish  to  recognize  the  trustee  appointed  for  the 
benefit  of  his  creditors.  Nevertheless,  this  trustee,  who  suc- 
ceeds by  operation  of  law  to  most  of  the  bankrupt's  con- 
tractual rights,  may  bring  suit  on  many  kinds  of  contracts, 
although  the  trustee  was  probably  not  one  of  the  original 
parties  to  any  of  these  contracts,  and  although  the  bank- 
rupt will  not  execute  an  assignment  of  his  rights  under 
them  to  the  trustee.  The  subject  of  bankruptcy  will  be 
considered  at  length  in  Chapter  XVIII. 

Sanger  v.  Upton,  91  U.  S.  56  (1875).  The  Great  Western  In- 
surance Co.  was  adjudged  a  bankrupt,  and  Upton  was  appointed 
its  assignee  in  bankruptcy.  The  Federal  Court  made  an  order 
that  the  balance  of  unpaid  subscriptions  to  the  company's  stock 
should  be  paid.  Sanger  having  failed  to  pay,  suit  was  brought 
against  him  by  Upton.  Hdd  that  the  assignee  succeeded  to  all  the 
rights  of  the  bankrupt  corporation,  and  therefore  the  suit  was  sus- 
tainable.   Judgment  was  entered  against  Sanger. 

173.  Sometimes  the  sale  of  real  estate  transfers  to  the 
buyer  a  number  of  contractual  rights  which  are  appurte- 
nant to  the  real  estate  itself.  Suppose  that  all  the  owners 
along  a  certain  newly  opened  street  agree  that  every  house 
to  be  built  on  that  street  must  have  a  clear  space  of  twenty 
feet  in  front.  If  this  restriction  appears  on  the  records  in 
the  office  of  the  recorder  of  deeds,  it  will  bind  not  only  the 
lot  owners  who  agree  to  it,  but  also  those  who  purchase  lots 
from  them.  Such  building  restrictions  affect  the  title  to 
the  lots.  Suppose  that  two  of  the  owners  sell  their  lots, 
one  selling  to  A,  while  the  other  sells  the  adjoining  lot  to 
B.  If  B  starts  to  build  a  house  right  up  to  the  front  line 
of  his  lot,  A  may  have  him  stopped  by  an  injunction. 
Neither  was  a  party  to  the  original  contract,  but  the  con- 
tracting parties  mutually  affected  the  title  to  their  re- 
spective lots,  so  that  nobody  could  buy  a  lot  free  from  the 
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building  restriction.  Since  the  restriction  as  to  B  's  lot  was 
intended  for  the  general  enhancement  of  the  value  of  prop- 
erty along  the  street,  A  may  enforce  that  restriction  as  the 
owner  of  the  neighboring  lot.  The  restrictions  are  made 
for  the  reciprocal  advantage  of  the  lots  themselves,  who- 
ever may  be  the  owners.  Such  agreements  which  affect 
the  land  itself  rather  than  the  persons  who  originally  made 
them,  are  said  to  "  run  with  the  land." 

Sutton  v.  Head,  86  Ky.  156  (1887).  Head  sold  land  to  Sutton, 
the  deed  i^roviding  that  "no  intoxicating  liquors  are  to  be  sold  on 
said  premises  in  less  quantities  than  five  gallons."  Head  lived 
neair  by,  and  inserted  the  restriction  for  this  reason,  and  also  be- 
cause the  lot  had  been  conveyed  to  him  with  a  like  restriction. 
Sutton  built  a  house  on  the  land  and  rented  it  to  Blair  for  saloon 
purposes.  Blair  began  to  sell  liquors  in  less  quantities  than  five 
gallons.  In  a  suit  by  Head  against  Sutton  and  Blair,  to  restrain 
such  use  of  the  property,  held  that  the  covenant  ran  with  the  land, 
and  was  therefore  effective  against  the  tenant  Blair,  as  well  as 
against  Sutton. 

QUESTIONS 

1.  What  is  a  novation?     Illustrate. 

2.  How  far  may  one  of  the  parties  to  a  contract,  without  the 
other's  consent,  transfer  his  rights  or  obligations  thereunder  to  a 
third  party? 

3.  Devlin  has  a  contract  with  the  city  of  Baynton  to  clean  the 
streets  during  the  year  1909.  May  Devlin  assign  his  right  to  re- 
ceive the  money  to  become  due  under  the  contract  to  Sewell  without 
the  city's  consent? 

4.  In  the  above-mentioned  case  may  Devlin  transfer  to  Black- 
burn the  street-cleaning  contract  without  the  consent  of  the  city 
of  Baynton? 

5.  What  is  the  rule  with  regard  to  the  assignment  of  wages  to  be 
earned  in  the  future  when  the  assignor  is  neither  actually  employed 
nor  engaged  for  employment? 

6.  What  is  meant  by  transfer  by  operation  of  law? 
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7.  What  rights  does  an  executor  or  administrator  acquire  in 
contracts  of  his  decedent?  What  rights  does  a  trustee  in  bank- 
ruptcy acquire  in  the  contracts  of  the  bankrupt? 

8,  Cunningham  purchased  land  from  Hallowell.  The  deed  pro- 
vided that  no  livery  stable,  carpenter  shop,  bone-boiling  establish- 
ment or  other  offensive  use  of  the  premises  should  ever  be  permitted, 
Cunningham  sells  the  land  to  Barclay,  Barclay's  deed  containing 
the  same  provision  as  Cunningham's.  Barclay  proceeds  to  build  a 
livery  stable  on  the  land.  May  his  neighbors,  whose  deeds  contain 
the  same  restrictions  as  Barclay's  prevent  his  use  of  the  premises 
in  this  manner?    State  the  reason  for  your  answer. 


CHAPTER  XI 


NEGOTIABLE  CONTRACTS 


(A)  The  transfer  of  nonnegotiable  contractual  rights 

174.  As  a  general  rule,  any  person  to  whom  rights 
under  a  contract  are  assigned  stands  in  no  better  position 
to  enforce  them  than  the  person  who  assigned  them  occu- 
pied himself.  The  stream  does  not  rise  higher  than  its 
source,  and  the  interest  in  a  contract  which  a  purchaser  ac- 
quires is  usually  of  the  same  value,  and  subject  to  the 
same  defects,  as  if  it  had  remained  in  the  possession  of  the 
original  party  who  sold  it. 

Reynolds  v.  Martin,  51  la.  324  (1879).  Charles  Foulk  had  a 
claim  amounting  to  $18.95  against  Colwell  Martin  for  sawing  lum- 
ber. Foulk  assigned  the  claim  to  Nathan  Reynolds.  When  Reyn- 
olds demanded  payment,  Martin  refused,  because  he  had  bought 
from  H.  K.  Davis  a  claim  amounting  to  $20.64  against  Foulk, 
which  he  wanted  to  set  off  against  the  claim  Martin  had  bought 
from  Foulk.  Held  that  the  set-off  was  allowable,  and  Reynolds 
could  not  recover.  If  Foulk  had  sued,  Martin  could  have  set  off 
the  claim  purchased  from  Davis,  and  Reynolds  acquired  no  higher 
rights  than  his  assignor,  Foulk,  possessed. 

175.  If  B  owes  money  to  A,  represented  by  a  book 
account  or  a  nonnegotiable  bond  or  note,  and  A  assigns 
his  claim  to  C,  C  should  obtain  from  B  a  statement  that  B 
admits  A 's  claim  to  be  just.  This  signed  statement  is  called 
a  declaration  of  no  set-off.    It  may  read  as  follows : 
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Sacramento,  Cal.,  September  30,  1909. 
/,  Benedict  Brooke,  hereby  admit  that  I  owe  Arthur  Allen 
$500  for  goods  sold  and  delivered  by  him  to  me,  and  thai  I  have 
no  defense  to  or  set-off  against  this  claim,  which  Arthur  Allen 
is  about  to  assign  to  Clara  Casey. 

[Signed]    Benedict  Brooke. 
Witnesses: 
[Signed]    Augustine  Solimeo. 
[Signed]    James  Casey. 


176.  Moreover,  an  assignee's  rights  may  sometimes  be 
impaired  even  after  the  assignment  by  arrangements  be- 
tween the  party  who  assigned  to  him  and  other  parties  to  the 
contract  if  the  latter  have  not  yet  learned  of  the  assign- 
ment. Suppose  A  has  a  claim  for  $100  against  B,  which  C 
buys  without  getting  from  B  a  declaration  of  no  set-off. 
Suppose  that  it  was  a  perfectly  valid  claim  at  the  time  C 
bought  it,  but  A  hurries  off  to  B,  after  C  pays  him  for  the 
claim,  and  induces  B  to  settle  with  him.  C  has  no  right  to 
collect  a  second  time  from  B,  for  B  did  not  know  of  the 
assignment  when  he  paid  A.  Even  if  he  paid  A  before  the 
debt  was  due,  C  cannot  blame  him,  for  he  had  no  reason  to 
suspect  that  C  was  interested  in  the  claim.  Hence  the  im- 
portance that  the  assignee  of  a  claim  should  get  a  declara- 
tion of  no  set-off,  or  should  at  least  immediately  notify  the 
person  against  whom  the  claim  is  made  that  it  has  been 
assigned. 

Heermans  v.  Ellsworth,  64  N.  Y.  159  (1876).  Joseph  Fel- 
lows had  lent  money  to  S.  Stuart  Ellsworth.  He  transferred  his 
claim  to  John  Heermans.  When  Heermans  sued  Ellsworth  on 
the  claim  the  latter  proved  that  he  had  paid  Fellows  the  amount 
due  before  Heermans  had  notified  him  of  the  assignment.  Held 
that  this  was  a  good  defense.  Fellows  being  the  creditor,  it  was 
to  be  presumed  that  he  was  entitled  to  payment.  It  was  Heer- 
mans's  duty  to  notify  Ellsworth  of  the  assignment.    His  failure  to 
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do  so  and  Ellsworth's  subsequent  payment  to  Fellows  gave  Ells- 
worth a  complete  defense. 

(B)  The  transfer  of  negotiable  contractual  rights 

177.  There  is  a  large  class  of  written  contracts  to  which 
the  foregoing  remarks  do  not  apply.  In  the  case  of  nego- 
tiable instruments,  a  declaration  of  no  set-off  or  prompt 
notification  of  the  assignment  is  usually  unnecessary,  for 
the  assignee  is  ordinarily  protected  by  the  nature  of  the 
contract  from  defenses  arising  before  or  after  the  assign- 
ment, provided  he  holds  the  written  document  itself.  A 
negotiable  document  stands  for  its  face  value. 

Massachusetts  National  Bank  v.  Snow,  187  Mass.  159 
(1905).  H.  W.  Stevens  made  a  promissory  note  to  the  order  of 
Charles  H.  Snow,  who  indorsed  it  in  blank  (thus  making  it  payable 
to  bearer)  and  put  it  away  in  his  desk  for  safekeeping.  Stevens 
stole  the  note  from  Snow's  desk  and  had  it  discounted  by  the  Massa- 
chusetts National  Bank,  The  bank  sued  Snow  on  the  note.  Held 
that  the-bank  was  entitled  to  recover.  There  was  nothing  to  give 
the  bank  notice  of  any  defect  in  Stevens's  title.  The  bank  was  a 
holder  in  due  course  and,  since  the  note  was  payable  to  bearer 
acquired  a  good  title  from  the  thief. 

178.  "We  have  seen  that  some  contracts  are  not  assign- 
able at  all.  Of  those  which  are  assignable  some  are  nego- 
tiable, and  the  others  nonnegotiable.  A  negotiable  contract 
is  assignable  in  a  remarkable  degree,  for  it  may  circulate 
in  the  business  world  almost  like  currency,  and  free  from 
many  defenses  to  which  a  nonnegotiable  contract  would  be 
subject. 

McNamara  v.  Hose,  28  Wash.  461  (1902).  McNamara,  in  good 
faith,  purchased  of  James  Daly,  the  payee,  a  negotiable  promissory 
note  before  maturity  for  one  half  its  face  value.  In  a  suit  on  the 
note  Hose,  the  maker,  showed  that  he  gave  the  note  to  Daly  as  part 
payment  for  a  lot  to  which  Daly  had  no  title,  but  to  which  he  fraud- 
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ulently  represented  he  had  title  as  an  inducement  to  Hose  to  pur- 
chase it.  Held  that  while  this  would  be  a  good  defense  against  the 
payee,  Daly,  it  would  not  avail  against  McNamara,  who  bought 
the  note  in  good  faith  and  without  notice  of  any  infirmity  in  Daly's 
title.  McNamara,  therefore,  could  collect  the  face  value  of  the 
note  from  Hose. 

179.  Promissory  notes  and  bills  of  exchange  are  more 
thoroughly  negotiable  than  most  other  documents.  How- 
ever, certain  corporate  bonds  are  quite  negotiable,  and 
many  stock  certificates  with  accompanying  powers  of  at- 
torney, warehouse  receipts,  bills  of  lading,  and  other  in- 
struments are  negotiable  in  a  limited  degree.  We  shall 
treat  these  various  documents  in  the  order  named. 

(C)  Promissory  notes  and  bills  of  exchange  in  general 

180.  We  shall  consider  only  negotiable  promissory  notes 
and  bills  of  exchange.  The  following  is  a  familiar  form  of 
promissory  note : 


'^ 


i,a^M/,^0  t^^y^eiXiA  (ZK^^X.^^.^'^JL^,      CJjuij^t^a.^cAj 


The  "words'*  AVithout  defalcation.  Value  received  "are 
not  necessary,  but  they  are  usually  inserted.  They  mean 
that  the  maker  has  no  set-off,  and  that  he  has  received  con- 
sideration. John  Smith  is  called  the  maker  of  this  note, 
and  Edwin  Hay  is  called  the  payee. 

181.  Suppose  that  John  Smith  never  received  the 
amount  of  the  note,  or  the  least  consideration  for  signing 
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his  name  to  it.  He  would  be  called  an  ' '  accommodation  ' ' 
maker.  Suppose  that  he  signed  the  note  for  the  accommo- 
dation of  Hay,  who  takes  it  to  a  bank  and  gets  it  dis- 
counted. Even  though  the  bank  cashier  knew  that  Smith  • 
received  no  consideration,  the  bank  could  hold  Smith  liable 
on  the  note.  If  Hay  himself  sued  Smith  on  the  note,  the 
defense  of  no  consideration  would  prevent  Hay  from  win- 
ning. The  bank,  however,  having  paid  Hay  for  the  note, 
is  called  a  holder  for  value,  and  is  not  prevented  from  en- 
forcing it  against  Smith  by  knowledge  that  he  received 
nothing  for  making  it.  The  same  rule  applies  to  an  accom- 
modation indorser  as  well  as  to  any  other  party  who  signs 
a  promissory  note  or  bill  of  exchange  for  a  friend's  accom- 
modation. 

Bankers'  Iowa  State  Bank  v.  Mason  Hand  Lathe  Co.  et  ah, 
90  N.  W.  (la.)  612  (1902).  The  Mason  Hand  Lathe  Company,  being 
indebted  to  the  bank,  delivered  its  note  for  $3,000  to  the  bank. 
W.  E.  Mason  indorsed  the  note  without  consideration  for  the  ac- 
commodation of  the  Mason  Company.  When  the  note  was  dishonored 
the  bank  sued  W.  E.  Mason.  Held  that  it  could  recover.  Want 
of  consideration  is  not  a  defense  to  a  suit  on  a  note  by  a  holder 
in  due  course  against  an  accommodation  indorser,  even  though  the 
bank  acquired  the  note  with  knowledge  that  W.  E.  Mason  was 
merely  an  accommodation  indorser. 

182.  Now  suppose  that  Hay.  gave  Smith  consideration 
for  signing  the  note,  but  that  Smith  paid  Hay  the  sum  of 
$1,000,  its  face  value,  before  the  note  fell  due.  Smith 
should  not  pay  the  note  at  any  time  without  receiving  it 
back ;  but  suppose  that  he  foolishly  paid  $1,000  to  Hay  with- 
out getting  the  note.  If  Hay,  after  obtaining  the  money 
from  Smith,  took  the  note  to  the  bank,  and  the  bank  cashier 
discounted  it  with  knowledge  that  Smith  had  already  paid 
it,  the  bank  could  not  recover  against  Smith.  Its  knowl- 
edge of  the  payment  would  destroy  its  right  to  recover.  If, 
however,  the  bank  oflScers  were  ignorant,  when  the  note  was 
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discounted,  of  the  fact  that  Smith  had  already  paid  it,  the 
bank  could  hold  Smith  liable,  because  the  note  called  for 
the  payment  of  $1,000,  and  the  bank  was  not  bound  to  ask 
Smith  whether  or  not  he  had  any  defense  to  make  against 
it.  In  the  case  mentioned,  the  bank  would  combine  the  fol- 
lowing three  elements  generally  necessary  as  a  protection 
against  defenses  to  negotiable  instruments:  First,  it  was  a 
holder  in  good  faith,  for  it  did  not  know  that  Smith  had  al- 
ready paid  off  the  note.  Second,  it  was  a  holder  for  value,  for 
it  had  discounted  the  note.  Sometimes  a  man  who  has  a  note 
against  which  there  is  a  good  defense  (as  where  the  maker 
was  defrauded  into  signing  it)  will  get  a  bank  to  sue  on 
it,  merely  in  order  to  prevent  the  defense  from  being  legal- 
ly available  as  against  the  bank.  The  question  then  arises 
as  to  whether  the  bank  is  a  holder  for  value,  or  is  merely 
suing  as  the  agent  for  the  real  owner,  against  whom  the  de- 
fense would  be  available.  If  the  bank  has  discounted  the 
note  or  allowed  the  former  owner  of  it  to  draw  checks 
against  his  deposit  in  the  bank  to  the  amount  of  the  note, 
on  the  strength  of  his  transferring  it  to  the  bank,  the  bank 
is  a  holder  for  value.  On  the  contrary,  if  the  bank  is  mere- 
ly an  agent  for  collection,  the  defense  which  would  have 
been  good  as  against  the  former  holder  is  equally  good 
against  his  agent,  the  bank.  Third,  it  was  a  holder  in  due 
course  of  business  before  maturity.  Promissory  notes, 
when  overdue,  are  no  longer  negotiable,  and  if  they  are  as- 
signed subsequently,  the  assignee  takes  them  subject  to  the 
same  defenses  that  could  have  been  made  against  the  party 
who  assigned  them.  As  to  bills  of  exchange,  see  Section 
213. 

183.  The  following  specimen  bill  of  exchange  or  draft 
will  illustrate  the  most  important  features  of  various  kinds 
of  negotiable  orders  to  pay  money,  which  are  drawn  by  one 
person  upon  another,  and  usually  in  favor  of  a  third  per- 
son: 
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'J'm. JjpOO^  .:<g-X*v^x4^;^, 

, QtOm. 

C^a/ue  r0cfipea  ana  cAa»ye  A>  Me  itf-cWinf  t>/ 


Ira  Jones,  who  orders  Hill  to  pay  Rapp,  is  called  the  "drawer," 
because  he  draws  on  Hill,  Rapp,  in  whose  favor  the  draft  is  made, 
is  called  the  "payee,"  for  payment  is  to  be  made  to  him,  or  to  any- 
body else  to  whom  he  may  negotiate  the  draft.  Hill,  against  whom 
the  draft  is  made,  is  called  the  "drawee." 

184.  Many  persons  use  the  word  "  draft  "  as  synony- 
mous with  "  bill  of  exchange,"  but  "  draft  "  has  a  wider 
meaning.  It  covers  not  only  bills  of  exchange,  which  are 
almost  always  negotiable,  but  also  a  great  variety  of  non- 
negotiable  orders  to  pay  money.  For  instance,  many  kinds 
of  orders  for  transferring  funds  from  one  department  of 
a  corporation  to  another  may  be  called  ''  drafts,"  but  not 
"  bills  of  exchange."  In  the  case  of  a  check,  which  is  one 
kind  of  draft,  a  bank  or  trust  company  is  usually  the 
drawee,  while  the  depositor  who  signs  the  check  is  the 
drawer,  and  the  man  to  whose  order  the  check  is  made  pay- 
able is  the  payee,    Almost  all  checks  are  negotiable. 

(D)  Requirements  of  promissory  notes  and  bills  of  exchange 

185.  A  promissory  note  or  bill  of  exchange  to  be  nego- 
tiable must  conform  to  the  following  requirements : 

1.  It  must  be  in  writing,  and  signed  by  the  maker  or 
drawer. 

2.  It  must  contain  an  unconditional  promise  or  order  to 
pay  a  sum  certain,  in  money. 
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3.  It  must  be  payable  on  demand  or  at  a  fixed  or  deter- 
minable future  time. 

4.  It  must  be  payable  to  order  or  to  bearer,  and, 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he 
must  be  named  or  otherwise  indicated  therein  with  reason- 
able certainty. 

Byram  v.  Hunter,  36  Me.  217  (1856).  The  Kennebec  Log 
Driving  Company  was  a  corporation.  The  directors  voted  "that 
John  P.  Hmiter  be  paid  two  hundred  dollars  in  full  for  all  claims 
he  may  have  upon  the  company."  Hunter  drew  a  draft  upon  the 
company  as  follows:  "Please  pay  to  E.  G.  Byram  or  order  $200,  the 
same  being  in  compUance  with  a  vote  of  the  company."  E.  G. 
Bjrram  indorsed  this  draft  to  William  H.  Byram,  who  sued  on 
it  when  the  company  refused  to  pay.  Held  that  he  could  recover. 
The  instrument  sued  on  was  an  absolute  and  unconditional  order 
to  pay  money  due  from  the  company  to  Hunter  and  constituted  a 
good  bill  of  exchange. 

186.  What  is  meant  hy  *'  unconditional." — An  un- 
qualified order  or  promise  to  pay  is  unconditional,  though 
coupled  with: 

1.  An  indication  of  a  particular  fund  out  of  which  re- 
imbursement is  to  be  made,  or  a  particular  account  to  be 
debited  with  the  amount;  or, 

2.  A  statement  of  the  transaction  which  gives  rise  to 
the  instrument.  But  an  order  or  promise  to  pay  out  of  a 
particular  fund  is  not  unconditional,  for  perhaps  the  fund 
will  not  be  sufficient,  and  the  general  personal  credit  of 
the  party  signing  the  order  or  promise  is  not  pledged. 

National  SA^^NG  Bank  v.  Cable,  73  Conn.  568  (1901).  A. 
J.  Burke  deposited  certain  money  with  the  bank  and  gave  .John  D. 
Edwards  the  right  to  A^nthdraw  the  money  for  the  purpose  of  pay- 
ing bills  incurred  in  building  Burke's  house.  Edwards  wrote  on 
Burke's  bank  book  "pay  Julias  C.  Cable  or  order,  $300,  or  what 
may  be  due  on  my  deposit  book.  No.  E.,  page  632.     John  D.  Ed- 
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wards."  The  bank  sued  to  ascertain  if  this  was  a  valid  negotiable 
instrument.  Held  that  the  order  was  conditional  and  hence  not 
negotiable.  It  was  an  order  to  pay  out  of  a  particular  fund  $300  or 
what  may  be  due  on  a  specified  book.  The  amount  to  be  paid  de- 
pended upon  the  adequacy  of  the  specified  fund. 

187.  What  is  meant  hy  a  sum  certain.— The  sum  pay- 
able is  a  sum  certain,  although  it  is  to  be  paid : 

1.  With  interest;  or, 

2.  By  stated  installments;  or, 

3.  By  stated  installments,  with  a  provision  that  upon 
default  in  payment  of  any  installment  or  of  interest,  the 
whole  shall  become  due. 

Markley  v.  Corey,  108  Mich.  184  (1895).  Waldo  and  Vamey 
contracted  with  Corey  to  buy  certain  personal  property  for  $2,500, 
and  gave  him  five  notes  for  it.  Each  note  provided  that  if  it  was 
not  paid  at  maturity  the  others  should  immediately  become  due. 
Corey  transferred  his  interest  in  the  contract  to  Markley  and  in- 
dorsed the  notes  over  to  Markley.  The  second  note  was  not  paid 
at  maturity  and  Markley  sued  Waldo  and  Varney  as  makers  and 
Corey  as  indorser.  They  defended  on  the  ground  that  the  instru- 
ment was  not  a  promissory  note  because  of  the  provision  that  upon 
its  non-payment  the  others  should  fall  due.  Held  that  Markley 
could  recover  as  the  instrument  contained  all  the  requisites  of 
negotiability. 

188.  What  is  meant  hy  "  determinable  future  time." — 
An  instrument  is  payable  at  a  determinable  future  time, 
which  is  expressed  to  be  payable : 

1.  On  demand. 

2.  At  a  fixed  period  after  date  or  sight ;  or, 

3.  On  or  before  a  fixed  or  determinable  future  time 
specified  therein ;  or, 

4.  On  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  event,  which  is  certain  to  happen,  though  the  time 
of  happening  be  uncertain. 
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An  instrument  payable  upon  a  contingency  is  not  nego- 
tiable, and  the  happening  of  the  event  does  not  cure  the 
defect. 

Carnwright  v.  Gray,  127  N.  Y.  92  (1891).  Samuel  P.  Freligh 
executed  and  delivered  to  Cornelius  Carnwright  the  following  instru- 
ment: "September  2,  1871.  Thirty  days  after  death  I  promise  to 
pay  Cornelius  Carnwright  $1,500  with  interest."  When  Freligh 
died  Carnwright  sued  his  executor  Morgan  Gray.  Held  that  he 
could  recover.  Freligh  was  sure  to  die  and  the  note  was  therefore 
payable  at  a  determinable  future  time. 

CooLiDGE  V.  RuGGLES,  15  Mass.  387  (1819).  Ruggles  signed 
an  instrument  promising  to  pay  to  bearer  $980  when  the  ship 
Mary  should  arrive  in  port.  Held  that  the  note  was  not  negotiable 
on  account  of  the  contingency  upon  which  the  payment  of  the 
money  depended.  The  ship  was  not  certain  to  arrive  in  port  and 
therefore  the  instrument  was  not  payable  at  a  determinable  future 
time. 

189.  When  payable  on  demand. — An  instrument  is  pay- 
able on  demand : 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or 
at  sight,  or  on  presentation;  or, 

2.  In  which  no  time  for  payment  is  expressed. 
Where  an  instrument  is  issued,  accepted  or  indorsed, 

when  overdue,  it  is,  as  regards  the  person  so  issuing,  accept- 
ing or  indorsing  it,  payable  on  demand. 

Light  v.  Kingbury  et  al.,  50  Mo.  331  (1872).  Light  sued 
Kingbury  as  maker  and  John  Brooks  as  indorser  of  a  promissory 
note  dated  January  7,  1869,  and  payable  one  day  after  date. 
Light  alleged  that  Brooks  indorsed  the  note  to  him  April  19,  1869, 
and  that  he  (Light)  demanded  payment  of  Kingbury  July  3,  1869. 
Kingbury  refused  payment  and  Light  immediately  notified  Brooks. 
Held  that  Light  could  not  recover  from  Brooks.  The  indorsement 
of  a  negotiable  note  after  maturity  is  equivalent  to  the  drawing  of  a 
new  bill  of  exchange  at  sight,  and  the  same  diligence  in  making 
demand  and  giving  notice  is  required  to  charge  the   indorser. 
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See  Section  213.    The  unexplained  delay  from  April  19th  to  July 
3d,  relieved  Brooks  of  his  liability  as  indorser. 

190.  When  payable  to  order.— The  instrument  is  pay- 
able to  order  where  it  is  drawn  payable  to  the  order  of  a 
specified  person,  or  to  him  or  his  order.  It  may  be  drawn 
payable  to  the  order  of : 

1.  A  payee  who  is  not  maker,  drawer,  or  drawee ;  or, 

2.  The  drawer  or  maker;  or, 

3.  The  drawee;  or, 

4.  Two  or  more  payees,  jointly;  or, 

5.  One  or  some  of  several  payees ;  or, 

6.  The  holder  of  an  office  for  the  time  being. 

"Where  the  instrument  is  payable  to  order,  the  payee 
must  be  named  or  otherwise  indicated  therein  with  reason- 
able certainty. 

191.  When  payable  to  Nearer.— The  instrument  is  pay- 
able to  bearer : 

1.  "When  it  is  expressed  to  be  so  payable ;  or, 

2.  "When  it  is  payable  to  a  person  named  therein  or 
bearer;  or, 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non- 
existing  person,  and  such  fact  was  known  to  the  person 
making  it  so  payable ;  or, 

4.  "When  the  name  of  the  payee  does  not  purport  to  be 
flie  name  of  any  person ;  or, 

5.  "When  the  only  or  last  indorsement  is  an  indorsement 
in  blank. 

WiLLiTTS  V.  Phcenix  Bank,  2  Duer  (N.  Y.)  121  (1853).  A.  B. 
Triplet  drew  a  check  on  the  Phoenix  Bank  to  the  order  of  1658 
and,  after  the  bank  had  certified  it,  delivered  it  to  Stephen  Willitts. 
Held  that  the  check  was  a  valid  negotiable  instrument  passing  by 
delivery.  A  draft  payable  to  the  order  of  a  fictitious  person  or  to 
"cash"  or  "bills  payable  "  or  a  number  is  in  law  payable  to  bearer, 
and  title  to  it  passes  by  delivery. 
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192.  What  is  not  required. — The  validity  and  nego- 
tiable character  of  an  instrument  are  not  affected  by  the 
fact  that : 

1.  It  is  not  dated ;  or, 

2.  Does  not  specify  the  value  given,  or  that  any  value 
has  been  given  therefor ;  or, 

3.  Does  not  specify  the  place  where  it  is  drawn,  or  the 
place  where  it  is  payable ;  or, 

4.  Designates  a  particular  kind  of  current  money  in 
which  payment  is  to  be  made. 

193.  When  not  negotiable. — An  instrument  which  con- 
tains an  order  or  promise  to  do  any  act  in  addition  to  the 
payment  of  money  is  not  negotiable.  But  the  negotiable 
character  of  an  instrument,  otherwise  negotiable,  is  not 
affected  by  a  provision  which : 

1.  Authorizes  the  sale  of  collateral  securities  in  ease 
the  instrument  is  not  paid  at  maturity ;  or, 

2.  Waives  the  benefit  of  any  law  intended  for  the  ad- 
vantage or  protection  of  the  obligor;  or, 

3.  Gives  the  holder  an  election  to  require  something  to 
be  done  in  lieu  of  payment  of  money. 

A  typical  form  of  collateral  note  is  shown  on  page  102. 

(E)   Negotiation  of  promissory  notes  and  bills  of  exchange 

194.  An  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder  thereof.  If  payable  to 
bearer,  it  is  negotiated  by  delivery ;  if  payable  to  order,  it 
is  negotiated  by  the  indorsement  of  the  holder,  completed 
by  delivery. 

Dann  v.  Norris,  24  Conn.  333  (1856).  Norris  made  his  note 
to  the  order  of  Amos  Dann  payable  one  day  after  date.  In  defense 
to  a  suit  on  the  note  Norris  showed  that  Dann  had  agreed  to 
transfer  the  note  to  Anthony  York  and  had  indorsed  his  (Dann's) 


102  AMERICAN   BUSINESS   LAW 


$1,000. 

Cleveland,  Ohio,  July  10,  1909. 

Four  months  after  date  I  promise  to  pay  to  the  order  of  the 
Williamson  Trust  Company  One  Thousand  Dollars  with  in- 
terest at  six  per  cent,  without  defalcation  for  value  received. 
I  have  deposited  herewith  twenty  shares  Belmont  Construc- 
tion Co.  as  collateral  security  for  the  payment  of  this  or  any 
other  liability  or  liabilities  of  mine  to  the  Williamson  Trust 
Company  due  or  to  become  due  or  that  may  hereafter  be  con- 
tracted, with  the  right  to  substitute  or  exchange  for  the  same 
other  securities  acceptable  to  the  said  company:  which  col- 
lateral, as  well  as  any  other  security  herewith  added  to  or 
substituted  for  the  same,  in  case  of  any  default  or  of  the  non- 
payment of  any  of  the  liabilities  above  mentioned  at  maturity, 
I  authorize  and  empower  the  said  company  to  sell,  assign,  and 
deliver  (either  the  whole  or  any  part  thereof)  at  any  broker's 
board  or  at  public  or  private  sale  at  their  option  at  any  time 
or  times  thereafter  without  advertisement  or  notice  to  me 
and  with  the  right  on  the  part  of  the  said  company  to  become 
the  purchasers  thereof  at  said  sale  or  sales,  freed  and  dis- 
charged of  any  equity  of  redemption.  And  after  deducting 
all  legal  or  other  costs  and  expenses  for  collection,  sale,  and 
delivery,  to  apply  the  residue  of  the  proceeds  of  such  sale  or 
sales  so  made  to  pay  any  or  all  the  said  liabilities  as  said 
company  shall  deem  proper,  holding  myself  responsible  for  any 
deficiency.  In  case  there  should  be  any  surplus  the  same 
to  be  returned  to  the  undersigned. 

Furthermore,  with  the  right  also  on  the  part  of  the  said 
company  from  time  to  time  to  demand  such  additional  col- 
lateral securities  as  they  may  deem  sufficient;  and  upon  my 
failure  to  comply  with  such  demand  this  obligation  shall  forth- 
with become  due  and  payable  precisely  as  if  it  had  matured, 
and  all  the  foregoing  rights  to  sell  and  transfer  the  collateral 
shall  be  at  once  exercisable. 

It  being  further  understood  and  agreed  that  said  com- 
pany shall  have  a  like  lien  upon  any  and  all  funds,  stocks,  bonds, 
notes,  and  other  property  at  any  time  in  their  hands  belong- 
ing to  the  undersigned  as  security  for  this  note  and  also  for 
any  other  liability  or  liabilities  of  the  undersigned  to  said 
company,  which  lien  shall  be  enforceable  in  like  manner  as 
is  herein  above  and  before  provided. 

[Signed]    Frank  Newbold  Gresham. 
Payable  at  the  Williamson  Trust  Company. 
Due  November  10,  1909. 
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name  on  the  note.  Norris  therefore  contended  that  title  to  the 
note  passed  to  York  who  alone  was  entitled  to  sue.  Hdd  that 
Dann  could  recover.  Where  the  note  is  payable  to  a  certain 
person,  the  mere  writing  of  his  name  on  the  back  of  the  note  does 
not  transfer  title  to  the  indorsee.  The  note  must  be  delivered  as 
well  as  indorsed,  or  something  done  equivalent  to  a  delivery. 

195.  Indorsement.— The  indorsement  must  be  written 
on  the  instrument  itself,  or  upon  a  paper  attached  thereto. 
The  signature  of  the  indorser,  without  additional  words,  is 
a  sufficient  indorsement. 

196.  An  indorsement  may  be  either  special  or  in  blank, 
-and  it  may  be  also  restrictive  or  qualified  or  conditional. 

The  form  on  page  104  illustrates  various  kinds  of  indorse- 
ments. This  form  shows  the  back  of  the  promissory  note 
given  in  Section  180. 

197.  Special  and  blank  indorsements. — A  special  in- 
dorsement specifies  the  person  to  whom,  or  to  whose  order, 
the  instrument  is  to  be  payable,  and  the  indorsement  of 
such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument.  An  indorsement  in  blank  specifies  no  in4orsee, 
and  an  instrument  so  indorsed  is  payable  to  bearer,  and 
may  be  negotiated  by  delivery. 

198.  Restrictive  indorsement. — An  indorsement  is  re- 
strictive which  either: 

1.  Prohibits  the  further  negotiation  of  the  instrument; 
or, 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or, 

3.  Vests  the  title  in  the  indorsee  in  trust  for,  or  to  the 
use  of,  some  other  person. 

But  the  mere  absence  of  words  implying  power  to 
negotiate  does  not  make  an  indorsement  restrictive. 

199.  Rights  of  indorsee.— A  restrictive  indorsement 
confers  upon  the  indorsee  the  right : 

1.  To  receive  payment  of  the  instrument. 


t^ff-'^^t'^ 


An  Indorsement 
Blank. 

See  Section  197. 


A  Special  Indorsement. 
See  Section  197. 


A  Qualified 
Indorsement. 

See  Section  200. 


A  Conditional 
Indorsement. 

See  Section  201. 


A  Restrictive 
Indorsement. 

See  Section  198. 


THE   OPERATION   OF   CONTRACTS  105 

2.  To  bring  any  action  thereon  that  the  indorser  could 
bring. 

3.  To  transfer  his  rights  as  such  indorsee,  where  the 
form  of  the  indorsement  authorizes  him  to  do  so. 

But  all  subsequent  ibdorsees  acquire  only  the  title  of 
the  first  indorsee  under  the  restrictive  indorsement. 

Smith  v.  Bayer,  46  Ore.  143  (1905).  Bayer  delivered  his  note 
for  $290  to  the  Concordia  Loan  &  Trust  Company.  The  Concordia 
Company  delivered  the  note  to  Milton  W.  Smith,  indorsed  as 
follows:  "Pay  to  the  order  of  Milton  W.  Smith  for  collection  and 
return  to  the  Concordia  Trust  Company.  A.  D.  Rider,  Treasurer." 
The  question  in  this  case  was  whether  or  not  Smith  could  sue  on  the 
note  in  his  own  name.  Held,  by  indorsing  a  negotiable  note  "for 
collection  "  or  the  like,  the  indorser  makes  the  indorsee  his  agent 
with  power  to  proceed  in  his  own  name,  reserving  to  himself  the 
beneficial  interest  and  the  right  to  maintain  in  his  own  name 
appropriate  proceedings  for  his  own  protection,  if  advisable. 

200.  Qualified  indorsement. — A  qualified  indorsement 
constitutes  the  indorser  a  mere  assignor  of  the  title  to  the 
instrument.  It  may  be  made  by  adding  to  the  indorser 's 
signature  the  words  "  without  recourse  "  or  any  words  of 
similar  import.  Such  an  indorsement  does  not  impair  the 
negotiable  character  of  the  instrument.  It  is  made  to 
lessen  the  indorser 's  liability.  See  Sections  196,  208,  and 
209. 

CowLES  V.  Harts  Johnson,  et  al.,  3  Conn.  516  (1821).  Cowles 
&  Bidwell,  being  the  payees  of  a  bill  of  exchange  drawn  by  Harts 
Johnson  &  Company,  delivered  it  to  Gad  Cowles  with  this  indorse- 
ment :  "  Pay  Gad  Cowles,  or  order,  without  recourse  to  us.  (Signed) 
Cowles  &  Bidwell."  Gad  Cowles  sued  Cowles  &  Bidwell  on 
their  indorsement.    Held  that  he  could  not  recover. 

201.  Conditional  indorsement. — Where  an  indorsement 
is  conditional  any  person  to  whom  an  instrument,  so  in- 
dorsed, is  negotiated  will  hold  the  same  or  the  proceeds 
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thereof  subject  to  the  rights  of  the  person  indorsing  con- 
ditionally. 

202.  Two  or  more  payees  or  indorsees. — Where  an  in- 
strument is  payable  to  the  order  of  two  or  more  payees  or 
indorsees  who  are  not  partners,  all  must  indorse,  unless  the 
one  indorsing  has  authority  to  indorse  for  the  other. 

(F)  Liabilities  of  parties  to  promissory  notes  and  bills  of 

exchange 

203.  The  maker. — The  maker  of  a  negotiable  instru- 
ment, by  making  it,  engages  that  he  will  pay  it  according 
to  its  tenor,  and  admits  the  existence  of  the  payee  and  his 
then  capacity  to  indorse. 

204.  The  drawer. — The  drawer,  by  drawing  the  instru- 
ment, admits  the  existence  of  the  payee  and  his  then  capac- 
ity to  indorse,  and  engages  that  on  due  presentment  the  in- 
strument will  be  accepted  or  paid,  or  both,  according  to  its 
tenor,  and  that,  if  it  be  dishonored  and  the  necessary  pro- 
ceedings on  dishonor  be  duly  taken,  he  will  pay  the  amount 
thereof  to  the  holder,  or  to  any  subsequent  indorser  who 
may  be  compelled  to  pay  it.  But  the  drawer  may  insert  in 
the  instrument  an  express  stipulation  negativing  or  limit- 
ing his  own  liability  to  the  holder. 

205.  The  acceptor. — The  acceptor,  by  accepting  the  in- 
strument, engages  that  he  will  pay  it  according  to  the 
tenor  of  his  acceptance,  and  admits : 

1.  The  existence  of  the  drawer,  the  genuineness  of  his 
signature,  and  his  capacity  and  authority  to  draw  the  in- 
strument; and, 

2.  The  existence  of  the  payee  and  his  then  capacity  to 
indorse. 

National  Park  Bank  v.  Ninth  National  Bank,  46  N.  Y.  77 
(1871).  The  Ridgley  National  Bank  of  Springfield,  Illinois,  drew 
its  draft  on  the  National  Park  Bank  for  $14.20,  payable  to  the  order 
of  Eli  Shirley,  and  delivered  it  to  the  payee.    The  amount  of  this 
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draft  was  afterwards  fraudulently  changed  to  $6,300  and  the  name 
of  the  payee  to  E.  G.  Fanchon.  The  name  of  WilUam  Ridgley, 
cashier,  signed  to  the  draft,  was  erased  and  afterwards  rewritten  by 
the  party  making  the  erasure.  The  Lexington  National  Bank  dis- 
counted the  draft  and  indorsed  it  to  the  Ninth  National  Bank. 
The  National  Park  Bank  paid  the  Ninth  National  Bank  the  sum  of 
$6,300  on  the  said  draft,  but  when  it  discovered  the  forgery  it 
sued  the  Ninth  National  Bank  to  recover  this  sima.  Held  that  the 
National  Park  Bank  could  not  recover.  The  drawee  of  a  bill  of 
exchange  is  presumed  to  know  the  handwriting  of  the  drawer. 
If  he  accepts  or  pays  a  bill  in  the  hands  of  an  innocent  holder,  to 
which  the  drawer's  name  has  been  forged,  he  is  bound  by  his  act 
and  can  neither  repudiate  the  acceptance  nor  recover  back  the 
money. 

206.  An  indorser. — A  person  placing  his  signature 
upon  an  instrument  otherwise  than  as  maker,  drawer,  or 
acceptor,  is  deemed  to  be  an  indorser,  unless  he  clearly  in- 
dicates by  appropriate  words  his  intention  to  be  bound  in 
some  other  capacity. 

207.  When  liable  as  indorser.— Where  a  person  not 
otherwise  a  party  to  an  instrument  places  thereon  his  sig- 
nature in  blank,  before  delivery,  he  is  liable  as  indorser  in 
accordance  with  the  following  rules : 

1.  If  the  instrument  is  payable  to  the  order  of  a  third 
person,  he  is  liable  to  the  payee,  and  to  all  subsequent 
parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the 
maker  or  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all 
parties  subsequent  to  the  maker  or  drawer. 

3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is 
liable  to  all  parties  subsequent  to  the  payee. 

208.  Negotiation. — -"Every  person  negotiating  an  instru- 
ment by  delivery  or  by  a  qualified  indorsement  warrants. 

1.  That  the  instrument  is  genuine,  and  in  all  respects 
what  it  purports  to  be. 
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2.  That  he  has  a  good  title  to  it. 

3.  That  all  prior  parties  had  capacity  to  contract. 

4.  That  he  has  no  knowledge  of  any  fact  which  would 
impair  the  validity  of  the  instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  war- 
ranty extends  in  favor  of  no  holder  other  than  the  imme- 
diate transferee. 

The  provisions  of  subdivision  three  of  this  section  do 
not  apply  to  persons  negotiating  public  or  corporation  se- 
curities, other  than  bills  and  notes. 

LiTTAUER  V.  Goldman,  72  N.  Y.  506  (1876).  Goldman  sold 
and  transferred  by  delivery  to  Littauer  a  promissory  note.  When 
Littauer  attempted  to  collect  from  the  maker  he  found  that  the 
note  was  void  because  given  in  a  usurious  transaction.  Then  he 
sued  Goldman.  Held  that  he  could  not  recover.  Goldman  had 
not  indorsed  the  note  or  made  any  representation  as  to  its  legality. 
Littauer  lost  because  he  did  not  prove  that  Goldman  knew  that 
the  note  was  void  for  usury.  Had  he  been  able  to  show  that  Gold- 
man knew  of  the  illegality  Littauer  would  have  won  his  case. 

209.  Indorsement  without  qualification.— l^xery  in- 
dorser  who  indorses  without  qualification  warrants  to  all 
subsequent  holders  in  due  course : 

1.  The  matters  and  things  mentioned  in  subdivisions 
one,  two,  and  three  of  the  next  preceding  section ;  and, 

2.  That  the  instrument  is,  at  the  time  of  his  indorse- 
ment, valid  and  subsisting. 

And,  in  addition,  he  engages  that  on  due  presentment  it 
shall  be  accepted  or  paid,  or  both,  as  the  ease  may  be,  ac- 
cording to  its  tenor,  and  that,  if  it  be  dishonored  and  the 
necessary  proceedings  on  dishonor  be  duly  taken,  he  will 
pay  the  amount  thereof  to  the  holder  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it. 

PRESCOTT  National  Bank  v.  Butler,  157  Mass.  548  (1893). 
Butler  indorsed  and  delivered  to  the  Prescott  Bank  a  promissory 
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note  for  $12,500.  When  the  bank  sued  him  as  indorser,  Butler  set 
up  the  defense  that  the  note  was  void  because  made  on  Sunday. 
Hdd  that  while  this  was  a  good  defense  as  between  the  maker  and 
Butler  it  would  not  avail  against  the  bank,  because  the  indorser 
of  a  promissory  note  warrants  that  the  instrument  he  imdertakes 
to  assign  is  a  valid,  subsisting  and  legal  contract. 

210.  Order  of  liability.— As  respects  one  another,  in- 
dorsers  are  usually  liable  in  the  order  in  which  they  in- 
dorse, but  evidence  is  admissible  to  show  that  as  between 
themselves  they  have  agreed  otherwise. 

(0)  Presentment  for  payment  of  promissory  notes  and  bills 
of  exchange 

211.  When  payable. — In  most  states  every  negotiable 
instrument  is  payable  at  the  time  fixed  therein,  without 
grace.  These  states  and  territories  still  allow  grace: 
Alaska,  Arkansas,  Georgia,  Indiana,  Indian  Territory, 
Maine,  Minnesota,  Mississippi,  South  Carolina,  South 
Dakota,  Texas.  When  the  day  of  maturity  falls  upon  Sun- 
day or  a  holiday  the  instrument  is  payable  on  the  next 
succeeding  business  day.  Instruments  falling  due  on 
Saturday  are  usually  to  be  presented  for  payment  on  the 
next  succeeding  business  day,  except  that  instruments  pay- 
able on  demand  may,  at  the  option  of  the  holder,  be  pre- 
sented for  payment  before  twelve  o'clock  noon  on  Satur- 
day, when  that  entire  day  is  not  a  holiday. 

212.  Presentment  for  payment. — Presentment  for  pay- 
ment is  not  necessary  in  order  to  charge  the  person  pri- 
marily liable  on  the  instrument,  but  if  the  instrument  is  by 
its  terms  payable  at  a  special  place,  and  he  is  able  and  will- 
ing to  pay  it  there  at  maturity,  such  ability  and  willingness 
are  equivalent  to  a  tender  of  payment  upon  his  part.  But, 
except  as  herein  otherwise  provided,  presentment  for  pay- 
ment is  necessary  in  order  to  charge  the  drawer  and  in- 
dorsers. 
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The  Florence  Oil  &  Refining  Co.  v.  First  National  Bank, 
38  Col.  119  (1906).  In  a  suit  by  the  bank  against  the  oil  com- 
pany as  maker  of  a  promissory  note,  the  defense  set  up  was  that 
the  note  had  not  been  i^resented  for  payment  at  the  bank  in  Denver 
where  it  was  made  payable.  Held  that  the  bank  was  entitled  to  re- 
cover. Presentment  for  payment  was  not  necessary  to  charge  the 
oil  company,  which  was  primarily  liable.  The  oil  company  could 
have  offered  to  prove  that  it  was  ready  to  pay  at  the  specified  place, 
and  so  saved  itself  from  having  to  pay  interest  and  costs.  But  its 
failure  to  do  this  rendered  it  liable  not  only  for  the  face  value  of 
the  note,  but  for  interest  and  costs  besides. 

213.  Where  the  instrument  is  not  payable  on  demand, 
presentment  must  be  made  on  the  day  it  falls  due.  Where 
a  note  or  check  is  payable  on  demand,  presentment  must 
be  made  within  a  reasonable  time  after  its  issue,  but  in  the 
case  of  bills  of  exchange  (other  than  checks)  presentment 
for  payment  will  be  sufficient  if  made  within  a  reasonable 
time  after  the  last  negotiation  thereof. 

Turner  v.  Iron  Chief  Mining  Co.,  et  al,  74  Wis.  355  (1889). 
On  January  10,  1887,  the  Iron  Chief  Mining  Co.  made  its  note  pay- 
able to  the  order  of  Henry  N.  Benjamin  on  demand.  Benjamin 
indorsed  the  note  to  Turner  on  February  15,  1887.  Demand  for 
payment  was  made  and  refused  December  16,  1887.  Turner  then 
sued  Benjamin  on  his  indorsement.  Held,  a  note  payable  on 
demand  must  be  presented  within  a  reasonable  time  after  transfer 
to  charge  an  indorser.  The  delay  of  ten  months  after  Benjamin 
indorsed  the  note  before  presentment  for  payment  was  unreason- 
able and  discharged  the  indorser.  Turner,  therefore,  failed  to 
recover. 

214.  To  be  sufficient. — Presentment  for  payment  to  be 
sufficient  must  be  made : 

1.  By  the  holder  or  by  some  person  authorized  to  re- 
ceive payment  on  his  behalf. 

2.  At  a  reasonable  hour  on  a  business  day. 

3.  At  a  proper  place,  as  herein  defined. 
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4.  To  the  person  primarily  liable  on  the  instrument,  or, 
if  he  is  absent  or  inaccessible,  to  any  person  found  at  the 
place  where  the  presentment  is  made. 

5.  The  instrument  must  be  exhibited  to  the  person 
from  whom  payment  is  demanded,  and  if  it  is  paid  must  be 
delivered  up  to  the  party  paying  it. 

Waring  v.  Betts,  90  Va.  46  (1893).  J.  L.  Waring  made  his 
promissory  note  payable  at  the  Business  Men's  Bank  of  Richmond. 
The  note  was  not  paid  at  maturity  and  Betts  sued  the  maker  and 
indorsers.  The  bank  had  failed  when  the  note  matured,  but  Betts 
had  presented  it  to  the  last  manager  of  the  bank  at  his  residence 
after  5  p.m.  The  defense  was  that  the  presentment  was  not  made 
at  a  reasonable  time.  Held  that  Betts  could  recover.  When  the 
note  is  payable  at  a  bank  it  should  be  presented  during  business 
hours.  That  could  not  be  done  in  this  case  because  the  bank  had 
ceased  to  exist.  Presentment  was,  therefore,  properly  made  to  the 
last  manager  of  the  bank  at  his  residence  before  the  hours  of  rest. 

215.  Proper  place. — Presentment  for  payment  is  made 
at  the  proper  place : 

1.  Where  a  place  of  payment  is  specified  in  the  instru- 
ment and  it  is  there  presented. 

2.  Where  no  place  of  payment  is  specified,  but  the  ad- 
dress of  the  person  to  make  payment  is  given  in  the  instru- 
ment, and  it  is  there  presented. 

3.  Where  no  place  of  payment  is  specified  and  no 
address  is  given,  and  the  instrument  is  presented  at  the 
usual  place  of  business,  or  residence  of  the  person  to  make 
payment. 

4.  In  any  other  ease,  if  presented  to  the  person  to  make 
payment,  wherever  he  can  be  found,  or  if  presented  at  his 
last  known  place  of  business  or  residence. 

HoLTZ  V.  BOPPE,  37  N.  Y.  634  (1868).  Hartman  &  Ilch  made 
their  promissory  note  in  which  no  place  of  payment  was  specified. 
Boppe  indorsed  the  note.  When  the  note  matured,  inquiry  was 
made  at  the  last  place  of  business  of  the  makers,  but  nothing  could 
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be  learned  of  their  whereabouts  or  of  their  respective  residences. 
In  a  suit  by  the  holder,  Christian  Holtz,  against  the  indorser, 
Boppe,  the  defense  was  that  the  note  had  not  been  properly  pre- 
sented. Held  that  Holtz  could  recover.  The  rule  requiring  a 
demand  of  payment  to  be  made  personally  upon  the  maker  at  his 
residence  or  place  of  business  is  satisfied  if  due  and  reasonable 
diligence  is  used  to  ascertain  such  place  of  business  or  residence 
without  success;  and  the  note  may  then  be  regarded  as  dishonored 
by  non  payment,  and  notice  thereof  should  be  given  to  the  indorser. 

216.  In  case  of  death. — Where  the  person  primarily 
liable  on  the  instrument  is  dead,  and  no  place  of  payment 
is  specified,  presentment  for  payment  must  be  made  to  his 
personal  representative,  if  such  there  be,  and  if  with  the 
exercise  of  reasonable  diligence  he  can  be  found. 

217.  Partners. — Where  the  persons  primarily  liable  on 
the  instrument  are  liable  as  partners,  and  no  place  of  pay- 
ment is  specified,  presentment  for  payment  may  be  made 
to  any  one  of  them,  even  though  there  has  been  a  dissolu- 
tion of  the  firm. 

218.  Where  there  are  several  persons,  not  partners, 
primarily  liable  on  the  instrument  and  no  place  of  pay- 
ment is  specified,  presentment  must  be  made  to  them  all. 

219.  Presentment  dispensed  with. — Presentment  for 
payment  is  dispensed  with : 

1.  Where,  after  the  exercise  of  reasonable  diligence, 
presentment  cannot  be  made. 

2.  Where  the  drawee  is  a  fictitious  person. 

3.  By  waiver  of  presentment,  express  or  implied. 

Hale  v.  Danforth,  46  Wis.  554  (1879).  Finney  gave  his  note 
indorsed  by  Danforth  to  Hale.  In  a  suit  by  Hale,  by  way  of 
excusing  his  failure  to  demand  payment  at  maturity,  he  proved 
that  a  short  time  before  the  note  fell  due,  Danforth  promised  that 
if  the  note  was  allowed  to  run  he  would  pay  the  same  whenever 
Hale  demanded  it.    Held,  Danforth 's  promise  induced  Hale  to 


THE  OPERATION  OF  CONTRACTS  113 

omit  serving  him  with  the  regular  notice  of  non  payment  and  was 
a  waiver  of  presentment. 

220.  Recourse. — When  the  instrument  is  dishonored  by 
nonpayment  an  immediate  right  of  recourse  to  all  parties 
secondarily  liable  thereon  accrues  to  the  holder. 

(H)   Notice  of  the  dishonor  of  promissory  notes  and  bills 
of  exchange 

221.  To  whom  to  he  given. — Except  as  herein  other- 
wise provided,  when  a  negotiable  instrument  has  been  dis- 
honored by  nonaeceptance  or  nonpayment,  notice  of  dis- 
honor must  be  given  to  the  drawer  and  to  each  indorser, 
and  any  drawer  or  indorser  to  whom  such  notice  is  not 
given  is  discharged. 

Marks  v.  Boone,  24  Fla.  177  (1888),  Randolph  made  his  note 
to  the  order  of  Marks  who  indorsed  to  Hyer.  Hyer  indorsed  to 
Boone  without  recourse.  When  Boone  sued  Marks  as  indorser  he 
could  not  testify  positively  whether  he  had  given  the  latter  notice 
of  dishonor  on  the  day  following  the  nonpayment  of  the  note  as 
required  by  law.  Held  that  Boone  could  not  recover.  The  burden 
of  proving  that  notice  was  duly  given  was  on  Boone.  Because  of 
his  failure  to  show  distinctly  that  notice  was  given  on  the  proper 
day  he  lost  his  case. 

222.  By  whom.—TYve  notice  may  be  given  by  or  on  be- 
lialf  of  the  holder,  or  by  or  on  behalf  of  any  party  to  the 
instrument  who  might  be  compelled  to  pay  it  to  the  holder, 
and  who  upon  taking  it  up  would  have  a  right  to  reim- 
bursement from  the  party  to  whom  the  notice  is  given. 

Traders  National  Bank  v.  Jones,  104  N.  Y,  Div,  433  (1905). 
The  firm  of  C.  F.  Beckwith  &  Co,  executed  two  promissory  notes 
payable  to  the  order  of  Frank  Jones,  a  member  of  the  firm.  The 
notes  were  first  indorsed  by  Jones  and  then  by  the  firm,  and  were 
indorsed  before  deUvery  to  the  bank.  The  notes  not  being  paid  at 
maturity,  notice  of  protest  was  served  upon  the  firm  and  with  it, 
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under  separate  cover,  addressed  to  Jones  in  care  of  the  firm,  was  a 
notice  of  protest  directed  to  Jones,  which  the  firm  was  requested  to 
forward  to  him.  The  other  member  of  the  firm,  Beckwith,  im- 
mediately mailed  such  notice  of  protest  to  Jones  at  his  regular 
address  for  receiving  mail  in  the  City  of  New  York.  The  bank  sued 
Jones  as  indorser.  Held,  as  Jones  wa?  an  accommodation  indorser 
for  the  firm  and  hence  not  liable  to  it,  the  firm  could  not  give  him 
valid  notice  of  protest  on  its  own  behalf.  But  the  effect  of  the 
forwarding  of  the  notice  to  Jones  by  Beckwith  was  to  give  Jones 
notice  of  protest  on  behalf  of  the  bank.  The  firm  through  Beckwith 
acted  as  the  agent  of  the  bank  in  forwarding  the  notice  to  Jones. 

223.  How  given. — A  notice  may  be  written  or  verbal. 
A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  ver- 
bal communication.  A  misdescription  of  the  instrument 
does  not  vitiate  the  notice,  unless  the  party  to  whom  the 
notice  is  given  is  in  fact  misled  thereby. 

224.  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  notice  must  be  given  within 
the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to 
receive  notice,  it  must  be  given  before  the  close  of  business 
hours  on  the  day  following. 

2.  If  given  at  his  residence,  it  must  be  given  before  the 
usual  hours  of  rest  on  the  day  following. 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post  office 
in  time  to  reach  him  in  usual  course  on  the  day  following. 

225.  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  must  be  given 
within  the  following  times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post 
office  in  time  to  go  by  mail  the  day  following  the  day  of 
dishonor,  or,  if  there  be  no  mail  at  a  convenient  hour  on 
that  day,  by  the  next  mail  thereafter. 

2.  If  given  otherwise  than  through  the  post  office,  then 
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within  the  time  that  notice  would  have  been  received,  in 
due  course  of  mail,  if  it  had  been  deposited  in  the  post 
office  within  the  time  specified  in  the  last  subdivision. 

226.  Due  notice  hy  ynail. — Where  notice  of  dishonor  is 
duly  addressed  and  deposited  in  a  post  office,  or  in  any 
letter  box  under  the  control  of  the  post-office  department, 
the  sender  is  deemed  to  have  given  due  notice,  notwith- 
standing any  miscarriage  in  the  mails. 

Pier  v.  Heinrichsoffen,  67  Mo.  163  (1877).  Pier  sued  Hein- 
richsoffen  as  indorser  of  a  note  which  matured  July  4,  1861.  He 
deposited  it  with  the  Cooperstown  Bank  for  collection.  The  Coopers- 
town  Bank  mailed  it  to  the  St.  Paul  Bank  in  ample  time  to  reach  its 
destination  by  the  ordinary  course  of  mail  before  maturity.  When 
the  envelope  containing  the  note  arrived  at  St.  Paul,  the  St.  Paul 
Bank  had  failed  and  the  postmaster  returned  the  envelope  un- 
opened to  the  Cooperstown  Bank  which  immediately  mailed  it  to 
another  agent  in  St.  Paul.  This  agent  presented  and  protested  the 
note  for  nonpayment  as  soon  as  received,  but  several  days  after 
maturity.  Held  that  the  holder  had  used  due  diligence  in  making 
demand  for  payment.  He  was  not  required  to  provide  for  a 
possible  but  unanticipated  failure  of  the  bank  before  the  arrival  of 
the  letter,  nor  for  the  unauthorized  interference  with  the  letter  by 
the  postmaster. 

227.  Where  to  he  senf.— Where  a  party  has  added  an 
address  to  his  signature,  notice  of  dishonor  must  be  sent  to 
that  address ;  but  if  he  has  not  given  such  address  then  the 
notice  of  dishonor  must  be  sent  as  follows : 

1.  Ei':her  to  the  post  office  nearest  to  his  place  of  resi- 
dence or  to  the  post  office  where  he  is  accustomed  to  receive 
his  letters;  or, 

2.  If  he  live  in  one  place  and  have  his  place  of  busi- 
ness in  another,  notice  may  be  sent  to  either  place ;  or, 

3.  If  he  is  sojourning  in  another  place,  notice  may  be 
sent  to  the  place  where  he  is  sojourning. 

But  where  the  notice  is  actually  received  by  the  party 
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within  the  time  specified  in  this  act,  it  will  be  sufficient, 
though  not  sent  in  accordance  with  the  requirements  of 
this  section. 

228.  Where  a  party  receives  notice  of  dishonor,  he  has, 
after  the  receipt  of  such  notice,  the  same  time  for  giving 
notice  to  antecedent  parties  that  the  holder  has  after  the 
dishonor.  If  such  antecedent  parties  have  already  been 
notified  as  provided  in  Section  222,  no  further  notice  need 
be  given  them. 

229.  A  waiver  of  protest,  whether  in  the  case  of  a  for- 
eign bill  of  exchange  or  other  negotiable  instrument,  is 
deemed  to  be  a  waiver,  not  only  of  a  formal  protest,  but 
also  of  a  presentment  and  notice  of  dishonor. 

First  National  Bank  v.  Falkenham,  94  Cal.  141  (1892). 
Falkenham  executed  his  promissory  note  to  the  Coronado  Beach 
Company  which  indorsed  and  delivered  it  to  the  bank,  "waiving 
protest."  In  a  suit  by  the  bank,  the  defense  was  that  no  notice 
of  nonpayment  by  the  maker  had  been  given.  Held  that  the  bank 
was  entitled  to  recover.  A  waiver  of  protest  is  equivalent  to  a 
waiver  of  presentment  for  payment  and  of  notice  of  nonpayment. 

230.  Notice  dispensed  with. — Notice  of  dishonor  is  dis- 
pensed with  when,  after  the  exercise  of  reasonable  dili- 
gence, it  cannot  be  given  to  or  does  not  reach  the  parties 
to  be  charged. 

Bacon  v.  Hanna,  137  N.  Y.  379  (1893).  J.  Sawyer  Hanna 
executed  his  note  to  the  order  of  A.  D.  Hanna.  It  was  indorsed 
by  the  payee,  and  also  by  Morris  W.  Hanna  and  W.  White  Munger. 
In  a  suit  against  Morris  W.  Hanna  as  indorser,  the  question  was 
whether  due  notice  of  dishonor  had  been  given  to  him.  It  appeared 
that  the  notary  making  protest  had  previously  mailed  notices  to 
Morris  W.  Hanna  at  his  right  address,  but  on  this  occasion  he  had 
looked  up  the  address  in  the  directory.  The  address  therein  given 
was  not  accurate,  but,  without  taking  any  steps  to  verify  it,  the 
notary  had  mailed  the  notice  there.  Held  that  due  diligence  had 
not  been  exercised  in  giving  notice  of  dishonor  and  so  Morris  W. 
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Hanna,  who  had  not  received  the  misdirected  notice,  was  not 
liable. 

(I)  Acceptance  and  protest  of  bills  of  exchai^e 

231.  Inland  bill— foreign  hill. — An  inland  bill  of  ex- 
change is  a  bill  which  is,  or  on  its  face  purports  to  be,  both 
drawn  and  payable  within  the  same  state.  Any  other  bill 
is  a  foreign  bill.  Unless  the  contrary  appears  on  the  face 
of  the  bill,  the  holder  may  treat  it  as  an  inland  bill. 

232.  Acceptance. — The  acceptance  of  a  bill  is  the  sig- 
nification by  the  drawee  of  his  assent  to  the  order  of  the 
drawer.  The  acceptance  must  be  in  writing,  and  signed  by 
the  drawee.  It  must  not  express  that  the  drawee  will  per- 
form his  promise  by  any  other  means  than  the  payment  of 
the  money.  The  following  form  illustrates  the  acceptance 
of  the  bill  of  exchange  given  in  Section  183. 
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233.  Written.— HYiQ  holder  of  a  bill  presenting  the 
same  for  acceptance  may  require  that  the  acceptance  be 
written  on  the  bill,  and  if  such  request  is  refused  may 
treat  the  bill  as  dishonored.  The  drawee  is  allowed  twenty- 
four  hours  after  presentment  in  which  to  decide  whether 
or  not  he  will  accept  the  bill. 

234.  General  or  qualified. — An  acceptance  is  either 
general  or  qualified.  A  general  acceptance  assents,  with- 
out qualification,  to  the  order  of  the  drawer.    A  qualified 


118  AMERICAN  BUSINESS  LAW 

acceptance,  in  express  terms,  varies  the  effect  of  the  bill 
as  drawn. 

235.  The  holder  may  refuse  to  take  a  qualified  accept- 
ance, and  if  he  does  not  obtain  an  unqualified  acceptance 
he  may  treat  the  bill  as  dishonored  by  nonacceptance. 
Where  a  qualified  acceptance  is  taken  the  drawer  and  in- 
dorsers  are  discharged  from  liability  on  the  bill,  unless 
they  have  expressly  or  impliedly  authorized  the  holder  to 
take  a  qualified  acceptance,  or  subsequently  assent  thereto. 
When  the  drawer  or  an  indorser  receives  notice  of  a 
qualified  acceptance  he  must,  within  a  reasonable  time,  ex- 
press his  dissent  to  the  holder,  or  he  will  be  deemed  to 
have  assented  thereto. 

Myers  v.  Standart,  11  Ohio  29  (1860).  Standart  drew  a  bill 
of  exchange  to  the  order  of  Myers  and  addressed  it  to  Griffith, 
Rolfe  &  Co.  The  bill  was  presented  for  acceptance  and  on  the 
face  of  it  was  written  "At  Union  Bank,  Griffith,  Rolfe  &  Co." 
In  a  suit  by  the  payee  against  the  drawer,  the  question  was  whether 
the  drawer  was  not  discharged  by  reason  of  the  drawees'  having  made 
the  bill,  which  was  drawn  to  them  generally  at  New  York,  payable 
at  a  particular  bank  in  the  same  city.  Held,  as  no  injury  resulted 
to  the  drawer  thereby  he  was  not  discharged.  The  drawer  had 
made  the  bill  payable  generally  at  New  York.  Inasmuch  as  he 
contracted  to  have  funds  in  New  York  when  the  bill  fell  due  he  was 
not  injured  by  the  acceptor's  designation  of  a  particular  bank  in 
New  York  where  the  bill  should  be  paid. 

236.  Where  a  foreign  bill,  appearing  on  its  face  to  be 
such,  is  dishonored  by  nonacceptance,  it  must  be  duly  pro- 
tested for  nonacceptance ;  and  where  such  a  bill,  which  has 
not  previously  been  dishonored  by  nonacceptance,  is  dis- 
honored by  nonpayment,  it  must  be  duly  protested  for 
nonpayment.  If  it  is  not  so  protested  the  drawer  and 
indorsers  are  discharged.  Where  a  bill  does  not  appear 
on  its  face  to  be  a  foreign  bill,  protest  thereof  in  case  of 
dishonor  is  unnecessary. 
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237.  The  protest.— The  protest  must  be  annexed  to  the 
1m  11  or  must  contain  a  copy  thereof,  and  must  be  under  the 
hand  and  seal  of  the  notary  making  it,  and  must  specify : 

1.  The  time  and  place  of  presentment. 

2.  The  fact  that  presentment  was  made,  and  the  man- 
ner thereof. 

3.  The  cause  or  reason  for  protesting  the  bill. 

4.  The  demand  made  and  the  answer  given,  if  any,  or 
the  fact  that  the  drawee  or  acceptor  could  not  be  found. 

238.  By  whom  to  he  »na<Ze.— Protest  may  be  made  by: 

1.  A  notary  public;  or, 

2.  Any  respectable  resident  of  the  place  where  the  bill 
is  dishonored,  in  the  presence  of  two  or  more  credible  wit- 
nesses. But  where  a  notary  can  be  obtained,  he  should  be 
employed  rather  than  anyone  else.  The  notary  who  makes 
protest  sometimes  attends  also  to  notifying  the  drawer  and 
indorsers.    See  Section  221. 

(J)  Certain  docnments  besides  promissory  notes  and  bills  of 
exchange  are  negotiable 

239.  In  certain  respects  many  stock  certificates  with 
accompanying  assignments,  as  well  as  many  bills  of  lading 
and  warehouse  receipts  and  some  corporation  bonds  are 
negotiable.  Such  documents  are  used  every  year  as  col- 
lateral security  for  loans  aggregating  billions  of  dollars. 
The  more  fully  negotiable  documents  are,  the  safer  will  be 
the  bank  which  takes  them  as  collateral.  Hence  the  tend- 
ency of  the  law  is  to  increase  their  negotiability  by  making 
them  more  and  more  free  from  secret  defenses  when  they 
are  in  the  hands  of  a  bona  fide  holder  for  value. 

240.  A  stock  certificate  by  itself  is  not  negotiable.  But 
if  X,  the  registered  holder  of  shares  in  the  Q  corporation, 
sells  them  and  delivers  his  certificate  together  with  an 
assignment  in  blank  to  the  buyer,  Y,  the  certificate  with 
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the  assignment  may  pass  through  a  number  of  hands  with- 
out any  further  registration  on  the  books  of  the  corpora- 
tion. Anyone  who  purchases  them  in  good  faith  may  usu- 
ally rely  on  statements  made  by  the  Q  corporation  in  the 
certificate  (despite  defenses  which  Q  might  have  had  as 
against  X)  and  on  statements  made  by  X  in  the  assign- 
ment (despite  defenses  which  X  might  have  had  as  against 
Y).    See  Chapter  XXVII,  subdivisions  (B)  and  (C). 

241.  Bills  of  lading  are  receipts  issued  by  a  carrier  for 
goods  intrusted  to  him  for  transportation.  See  Chapter 
XL  (D).  Warehouse  receipts  are  issued  by  a  warehouse- 
man for  goods  left  in  storage  with  him.  If  such  documents 
are  transferred  to  a  holder  for  value,  who  takes  them  in 
good  faith,  he  is  usually  entitled  to  rely  on  the  statements 
therein  contained.  Carriers  and  warehousemen  must, 
therefore,  be  specially  careful  neither  to  issue  receipts 
except  for  goods  actually  delivered  to  them  nor  to  give  up 
the  goods  except  upon  surrender  of  the  outstanding  re- 
ceipts. 

242.  When  a  corporation  issues  bonds  providing  for  the 
payment  of  certain  sums  of  money  "  to  bearer,"  these 
bonds  are  ordinarily  negotiable.  An  innocent  purchaser 
to  whom  such  bonds  are  delivered  may  usually  hold  them 
free  from  secret  defenses  which  the  corporation  that  issued 
them  might  have  urged  against  former  holders  thereof. 
Moreover,  if  some  former  holder  has  been  induced  by 
fraud  to  part  with  the  bonds,  he  cannot  recover  them  from 
one  who  buys  them  afterwards  in  ignorance  of  this  fraud. 

Memphis  Bethel  v.  Bank,  101  Tenn.  130  (1898).  Memphis 
Bethel,  a  charitable  corporation,  owned  certain  corporate  bonds 
payable  to  bearer.  The  treasurer  of  the  corporation  pledged  the 
bonds  to  the  Continental  Bank  as  security  for  a  personal  loan  and 
executed  his  note,  with  the  bonds  as  collateral  in  the  usual  form. 
When  the  corporation  learned  of  this  unauthorized  use  of  the  bonds 
it  demanded  them  back.    The  bank  refused,  having  sold  the  bonds 
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$500  $500 

UNITED  STATES  OF  AMERICA 
Commonwealth  of  Pennsylvania         County  of  Weaver 

No.  66 
Funding  Bond  of  the  Township  of  Lowb 

Know  All  Men  by  These  Presents,  That  the  township 
of  Lowe  in  the  County  of  Weaver,  State  of  Pennsylvania,  is 
indebted  and  firmly  bound  unto  William  H.  Peacock,  or 
bearer,  in  the  sum  of  Five  Hundred  Dollars,  lawful  money 
of  the  United  States  of  America,  which  said  sum  of  money 
the  township  of  Lowe  agrees  to  pay  at  the  Beaver  Trust 
Company,  in  the  Coimty  of  Weaver,  State  of  Pennsylvania, 
on  the  first  day  of  February,  one  thousand  nine  hundred  and 
thirty-nine,  with  interest  thereon  at  the  rate  of  four  and 
four-tenths  per  cent  per  annum,  payable  semiannually  on 
the  first  days  of  February  and  August  in  each  and  every  year, 
free  of  state  taxes,  at  the  same  place  on  presentation  and 
delivery  as  they  respectively  mature  of  the  interest-bearing 
coupons  hereto  attached,  for  which  payment  of  the  sum  of 
Five  Hundred  Dollars  and  the  interest  thereon  as  aforesaid 
well  and  truly  to  be  made,  the  faith,  credit  and  corporate 
funds  of  the  said  township  are  hereby  solemnly  pledged. 

This  bond  is  one  of  a  series  of  ninety  numbered  consecu- 
tively from  one  to  ninety,  both  inclusive,  each  of  like  amount, 
date  and  tenor,  issued  by  the  Township  of  Lowe  for  the  pur- 
\)Ose  of  funding  a  valid  floating  indebtedness  outstanding 
against  the  said  township  and  still  remaining  unpaid  and 
under  the  authority  of  the  Act  of  the  General  Assembly  of 
the  Commonwealth  of  Pennsylvania,  approved  the  20th  day 
of  April,  A.D.  1894,  entitled  "An  Act  to  regulate  the  manner 
of  increasing  the  indebtedness  of  municipalities,  to  provide 
for  the  redemption  of  the  same,  and  to  impose  penalties  for 
the  illegal  increase  thereof,"  and  its  several  amendments  and 
supplements  and  in  accordance  with  an  ordinance  duly  and 
regularly  passed  and  enacted  into  law  by  the  Board  of  Com- 
missioners of  the  Township  of  Lowe  on  the  eleventh  day  of 
January,  one  thousand  nine  himdred  and  nine ;  and  it  is  hereby 
certified  that  all  acts,  conditions  and  things  required  to  be 
and  to  be  done  precedent  to  or  in  the  issuing  of  this  bond 
have  happened  and  been  done  and  performed  in  regular  and 


122 


AMERICAN   BUSINESS   LAW 


due  time,  manner  and  form  as  required  by  law,  and  that  the 
total  indebtedness  of  the  Township  of  Lowe  including  the 
issue  to  which  this  bond  belongs  is  not  in  excess  of  any  statutory 
or  constitutional  limit  of  indebtedness. 

In  witness  whereof  the  Township  of  Lowe  has  caused  to 
be  affixed  hereto  its  common  and  corporate  seal  and  the 
President  of  the  Board  of  Commissioners  and  the  Clerk  thereof 
have  hereunto  set  their  respective  hands  in  testimony  thereof 
this  first  day  of  February,  a.d.  1909. 


(seal  of  LOWE  TOWNSHIP, 
WEAVER  county) 


(Signed) 

Attest : 
(Signed) 


N ESBIT  PeALE, 

President  of  Board 
of  Commissioners. 

Henry  West, 
Township  Clerk. 


THE  township  OF  LOWE, 

County  of  Weaver,  State  of  Penna., 

■will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

FEBRUARY,  1912 

at  the  Beaver  Trust  Company 

in  the  said  Township  of  Lowe, 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(Signed)     D.  C.  HECTOR. 

Treasurer. 


THE  TOWNSHIP  OF  LOWE, 

County  of  Weaver,  State  of  Penna., 

will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

AUGUST.  1911 

at  the  Beaver  Trust  Company 

in  the  said  Township  of  Lowe 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(Signed)     D.  C.  HECTOR, 

Treasurer. 


THE  TOWNSHIP  OF  LOWE, 

Coimty  of  Weaver,  State  of  Penna., 

■will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

FEBRUARY,  1911 

at  the  Beaver  Trust  Company 

in  the  said  Township  of  Lowe, 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(Signed)     D.  C.  HECTOR, 

Treasurer, 


THE  TOWNSHIP  OF  LOWE, 

County  of  Weaver,  State  of  Penna., 

will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

AUGUST,   1910 

at  *he  Beaver  Trust  Company 

in  the  said  Township  of  Lowe 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(Signed)     D.  C.  HECTOR, 
Treasurer. 


THE  TOWNSHIP  OF  LOWE. 

County  of  Weaver,  State  of  Penna., 

will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

FEBRUARY,  1910 

at  the  Beaver  Trust  Company 

in  the  said  Township  of  Lowe 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(S^ned)     D,  C.  HECTOR, 

Treasurer. 


THE  TOWNSHIP  OF  LOWE, 

County  of  Weaver,  State  of  Penna., 

■will  pay  to  the  bearer 

the  sum  of  ELEVEN  DOLLARS 

on  the  first  day  of 

AUGUST,  1909 

at  the  Beaver  Trust  Company 

in  the  said  Township  of  Lowe 

on  surrender  of  this  coupon, 

being  six  months  interest 

on  funding  bond  No.  66. 

(S^ned)     D.  C.  HECTOR, 

Treasurer. 
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and  applied  the  proceeds  to  payment  of  the  note.  The  corporation 
then  sued  the  bank  for  the  market  value  of  the  bonds.  Held  that 
it  could  not  recover.  The  bank  received  the  bonds  as  collateral 
with  nothing  to  indicate  that  the  treasurer  was  not  the  owner.  It 
was  a  holder  in  good  faith  and  was  entitled  to  be  protected  to  the 
extent  of  the  debt  secured  by  the  bonds. 

243.  Most  bonds  of  the  kind  mentioned  in  Section  242 
have  coupons  attached  to  them  for  the  payment  of  interest 
as  it  falls  due  quarterly  or  half  yearly.  These  coupons 
may  be  detached  from  the  bonds  and  are  usually  negotiable 
by  themselves.  Besides,  many  corporation  bonds  wjiicli 
are  not  themselves  negotiable  have  attached  to  them  nego- 
tiable interest  coupons. 

244.  On  pages  121-122  is  a  form  of  negotiable  coupon 
bond  issued  by  a  township.  See  Section  508.  After  the 
bond  the  form  shows  also  a  few  of  the  sixty  interest  cou- 
pons attached  to  the  bond.  These  coupons  are  usually 
cut  off  one  by  one  as  they  respectively  fall  due,  and  pre- 
sented for  payment. 


QUESTIONS 

1 .  What  rights  does  the  assignee  of  a  contract  usually  acquire? 

2.  Fletcher  owes  Curtis  $300  on  a  book  account.  Curtis  assigns 
the  right  to  receive  the  money  to  Dwyer.  Before  Dwyer  has  noti- 
fied Fletcher  of  the  assignment,  Fletcher  pays  the  money  to  Curtis. 
Can  Dwyer  collect  again  from  Fletcher?  State  the  reason  for  your 
answer. 

3.  What  is  a  declaration  of  no  set-off?  In  what  cases  of  assign- 
ment of  contract  rights  is  it  required?  When  is  it  not  required? 
Why? 

4.  Can  the  holder  of  a  promissory  note  acquire  a  good  title  from 
a  thief? 

5.  Booker  is  induced  by  the  false  representations  of  Carman  to 
give  him  a  promissory  note  for  $1,000.     Is  Booker  liable  to  Carman 
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on  the  promissory  note?    Could  Grotevent,  an  innocent  purchaser 
for  value  from  Carman,  recover  from  Booker? 

6.  State  what  instruments  other  than  promissory  notes  and  bills 
of  exchange  possess  the  characteristic  of  negotiability. 

7.  Give  a  form  of  promissory  note. 

8.  Is  consideration  necessary  in  a  promissory  note?  Define 
maker.    Payee.    Indorser,    Accommodation  indorser. 

9.  Is  want  of  consideration  a  valid  defense  to  an  action  by  the 
payee  on  a  promissory  note  against  the  maker?  Would  this 
defense  avail  against  an  indorsee  of  a  promissory  note  in  an  action 
against  the  maker  (a)  if  he  knew  that  the  maker  was  an  accommo- 
dation party?  (b)  if  he  did  not  know  that  the  maker  was  an  ac- 
commodation party? 

10.  Smith  made  his  promissory  note  to  the  order  of  Hay.  At 
maturity  Smith  paid  the  amount  of  the  note  but  Hay  did  not  sur- 
render it  to  Smith.  Afterwards  Hay  had  the  note  discounted  by 
the  All-Night  Bank.  Can  the  bank  recover  the  amount  of  the  note 
from  Smith  (a)  if  it  was  ignorant  of  the  fact  that  Smith  had  already 
paid  Hay?  (6)  if  it  knew  that  Smith  had  already  paid  Hay?  (c)  what 
would  it  be  necessary  for  the  bank  to  show  to  recover? 

11.  Draw  a  specimen  form  of  bill  of  exchange.  Define  drawer. 
Drawee.     Payee. 

12.  What  is  a  draft? 

13.  State  the  requirements  of  a  promissory  note  or  bill  of 
exchange. 

14.  Doyle  owed  Haig  $200.  Haig  addressed  the  following 
instrument  to  Doyle.  "Please  pay  to  John  Thompson  $200,  the 
amount  due  me."  Thompson  indorsed  and  delivered  the  note  to 
Elliot.  Would  you  advise  Doyle  to  pay  the  money  to  Elliot?  If 
so,  why?     If  not,  why  not? 

15.  What  is  meant  by  an  "unconditional  promise  or  order  to 
pay"? 

16.  Is  the  following  a  negotiable  instrument:  "I  promise  to 
pay  A.  S.  Smith  $2,000  out  of  the  proceeds  of  my  1909  wheat  crop?  " 

17.  What  is  meant  by  a  sum  certain? 

18.  What  is  meant  by  a  determinable  future  time? 

19.  Corey  promises  in  writing,  to  pay  Hare  $100  thirty  days 
after  Corey's  marriage.    Is  this  a  valid  negotiable  instrument? 
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20.  When  is  an  instrument  payable  on  demand?  When  is  it 
payable  to  order?    When  is  an  instrument  payable  to  bearer? 

21.  Waldo  drew  a  check  on  the  Rising  Sun  Bank  to  the  order  of 
"Sundries."    Is  this  a  vaUd  negotiable  instrument? 

22.  Need  a  negotiable  instrument  be  dated?  Need  it  specify 
the  place  where  it  is  drawn  and  where  it  is  payable? 

23.  When  is  an  instrument  not  negotiable? 

24.  Carr  addressed  the  following  instrument  to  Levine.  "Dear 
sir,  Please  pay  to  Smucker  $200  or  deliver  to  him  my  white  horse 
Roderick  Dhu."    Is  this  a  valid  negotiable  instrument? 

25.  How  is  an  instrument  payable  to  bearer  negotiated? 

26.  How  is  an  instrument  payable  to  order  negotiated? 

27.  Define  indorsement.  Special  indorsement.  Blank  indorse- 
ment. Restrictive  indorsement.  Qualified  indorsement.  Condi- 
tional indorsement.     Illustrate  each. 

28.  How  is  an  instrument  payable  to  the  order  of  two  or  more 
persons  who  are  not  partners  properly  indorsed?  What  is  the 
acceptor's  contract?    What  does  he  admit? 

29.  When  is  a  person  liable  as  an  indorser? 

30.  What  does  a  person  negotiating  an  instrument  by  delivery 
or  by  a  qualified  indorsement  warrant? 

31.  What  does  a  person  indorsing  an  instrument  by  an  unquali- 
fied indorsement  warrant? 

32.  When  is  a  negotiable  instrument  payable?  Are  days  of 
grace  allowed  in  your  state? 

33.  When  is  presentment  for  payment  necessary? 

34.  When  must  presentment  be  made? 

35.  What  are  the  requirements  of  a  sufficient  presentment  for 
payment? 

36.  What  is  the  rule  where  persons  primarily  liable  on  the  in- 
strument are  liable  as  partners  and  no  place  of  payment  is  specified? 
What  is  the  rule  where  persons  primarily  liable-  on  the  instrument 
are  not  partners  and  no  place  of  pa)anent  is  specified? 

37.  When  is  presentment  for  payment  dispensed  with? 

38.  What  right  accrues  to  the  holder  when  a  negotiable  instru- 
ment is  dishonored  by  nonpayment?  To  whom  should  notice  of 
dishonor  be  given?  By  whom  should  notice  of  dishonor  be  given? 
Must  notice  of  dishonor  be  in  writing?    Within  what  time  must 
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notice  of  dishonor  be  given  (a)  when  the  person  giving  and  the 
person  receiving  notice  reside  in  the  same  place?  (6)  when  they 
reside  in  different  places? 

39.  What  is  the  rule  with  regard  to  notice  duly  addressed  and 
deposited  in  a  post  office?  Where  must  notice  of  dishonor  be  sent 
when  a  party  has  added  an  address  beside  his  signature? 

40.  When  a  party  receives  notice  of  dishonor,  how  long  has  he 
after  the  receipt  of  such  notice  to  give  notice  to  antecedent  parties? 

41.  What  is  the  contract  of  the  maker  of  a  negotiable  instru- 
ment? 

42.  What  is  the  contract  of  the  drawer  of  a  negotiable  instru- 
ment? 

43.  Josephs  addressed  the  following  instrument  to  the  Standard 
National  Bank:  "Pay  to  the  order  of  Johns  $75  and  charge  the 
same  to  my  account."  Johns  presented  the  instrument  at  the 
bank  on  July  7th  and  asked  the  bank  to  write  its  acceptance.  The 
bank  refused  to  receive  the  draft  at  all.  What  is  the  effect  of  such 
a  refusal? 

44.  What  is  a  general  acceptance?  What  is  a  qualified  ac- 
ceptance? 

45.  May  the  holder  refuse  to  take  a  qualified  acceptance? 
What  is  the  effect  of  a  qualified  acceptance? 

46.  Is  notice  of  dishonor  of  a  bill  of  exchange  for  nonacceptance 
necessary?     Is  such  notice  necessary  in  case  of  nonpayment? 

47.  What  must  a  protest  specify?     By  whom  may  it  be  made? 

48.  Are  stock  certificates  negotiable?  Warehouse  receipts? 
Bonds? 


PART  in 

THE  PROPF  AND  THE  INTERPRETATION  OF 
CONTRACTS 


CHAPTER  XII 

RULES   OF   EVIDENCE   RELATING   TO    CONTRACTS 

245.  We  have  seen  how  a  contract  is  formed.  We  have 
also  seen  how  it  operates  as  regards  the  persons  on  whom 
it  imposes  liabilities  or  confers  legal  rights.  We  now  come 
to  consider  a  few  of  the  main  rules  about  the  interpreta- 
tion of  contracts,  if  they  come  before  the  courts  in  legal 
proceedings.  We  shall  see  in  the  present  chapter  a  few 
important  rules  of  evidence  concerning  the  proof  of  con- 
tracts in  judicial  proceedings,  and  in  Chapter  XIII  shall 
consider  what  construction  a  judge  will  place  upon  con- 
tracts where  it  is  hard  to  discover  the  real  intention  of  the 
parties. 

246.  In  discussing  rules  of  evidence  relating  to  con- 
tracts, we  shall  confine  ourselves  to  those  which  are  most 
important  for  business  men  to  know.  The  various  points 
to  be  taken  up  here  may  be  grouped  around  the  idea  that 
a  written  contract  is  usually  far  better  than  a  verbal  one, 
from  the  standpoint  of  practical  advantage.  In  Chapter 
VIII  we  saw  that  a  verbal  contract  is  just  as  binding 
legally  as  a  written  one,  except  in  a  few  cases.  In  the 
majority  of  cases,  even  where  no  special  formality  is  re- 
quired, a  written  contract  is,  nevertheless,  preferable  to 
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one  that  is  not  written.  Some  of  its  advantages  may  be 
enumerated  as  follows:  first,  the  fact  that  it  is  in  writing 
helps  to  show  that  there  was  a  definite  agreement  between 
the  parties,  and  not  merely  an  indecisive  bargaining  which 
never  amounted  to  a  contract;  second,  it  prevents  perjury; 
third,  it  prevents  the  parties  from  forgetting  the  terms 
which  they  settled  upon;  fourth,  the  very  act  of  putting 
an  agreement  in  writing  brings  to  light  points  which  re- 
quire adjustment,  for  the  careful  expression  of  a  contract 
on  paper  fixes  one's  mind  on  the  exact  meaning  of  the 
words  used;  fifth,  it  often  enables  legal  redress  to  be  ob- 
tained more  quickly,  for  many  disputes  about  verbal  con- 
tracts involve  the  long  delays  incident  to  trial  by  jury, 
while  they  would  be  speedily  settled  by  the  court  if  they 
had  been  set  forth  in  writing;  sixth,  it  is  more  easily 
proved  before  a  court. 

247.  Only  the  last  two  reasons  for  preferring  a  written 
contract  to  a  verbal  one  need  any  comment.  In  explana- 
tion of  the  fifth  reason,  it  may  be  said  that  if  you  bring 
suit  to  enforce  a  verbal  contract,  you  may  find  that  the 
other  party  differs  with  you  in  his  recollection  of  its  terms. 
The  dispute  of  fact  thus  raised  may  have  to  be  settled  by 
a  jury.  This  usually  involves  a  delay  of  months,  and 
sometimes  of  years.  On  the  other  hand,  if  the  contract  is 
fully  embodied  in  writing,  probably  no  such  dispute  can 
be  raised  by  the  other  party.  Even  though  he  offers  testi- 
mony to  prove  that  the  writing  which  he  signed  does  not 
correctly  express  the  intention  of  the  parties,  the  courts 
may  refuse  to  hear  it.  A  rule  of  evidence  forbids  a  writ- 
ten contract  to  be  contradicted  by  verbal  testimony.  There 
are  certain  exceptions  to  this  rule,  but  it  is  strictly  en- 
forced in  most  cases,  even  though  it  sometimes  works 
hardship.  A  person  who  can  read  should  not  sign  a  paper 
without  examining  its  contents,  and  it  would  open  the 
door  to  fraud  and  perjury  for  judges  to  allow  a  person  to 
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excuse  his  failure  to  live  up  to  a  written  contract  on  the 
plea  that  he  was  not  acquainted  with  its  contents.  If  you 
carelessly  sign  a  contract  without  thoroughly  understand- 
ing it,  you  must  blame  yourself  for  the  consequences. 

Wason  v.  Rowe,  16  Vt.  525  (1844).  Wason  bought  a  horse  of 
Rowe  and  received  from  him  a  bill  of  sale  in  the  following  words: 
"Thomas  Wason  bought  of  Elijah  Rowe  one  bay  horse,  five  years 
old  last  July,  considered  sound.  Price  sixty-five  dollars.  Rec'd 
payment.  (Signed)  Elijah  Rowe."  Wason  sued  Rowe  for 
breach  of  warranty  and  offered  evidence  to  show  the  horse  was  un- 
sound. He  asked  the  court  to  leave  to  the  jury  the  question  whether 
or  not  there  was  a  warranty.  Held  that  the  whole  contract  of  the 
parties  was  contained  in  the  bill  of  sale  which  did  not  constitute 
a  warranty.  Written  documents  must  ordinarily  be  interpreted 
by  the  court  and  not  by  the  jury.  Since  the  writing  was  not  a 
warranty,  Wason  could  not  enforce  it  as  such. 

248.  The  sixth  reason  for  preferring  a  written  contract 
is  that  it  can  be  proved  in  court  more  easily  than  a  verbal 
one.  Those  who  make  a  verbal  contract,  as  well  as  the 
bystanders  who  witness  it,  may  not  remember  the  trans- 
action clearly,  or  may  fall  sick,  or  die,  or  may  live  at  a 
great  distance  from  the  courthouse  where  the  contract  is  to 
be  proved.  Even  though  they  come  to  court  and  are 
prepared  to  testify,  they  may  be  subjected  to  interrup- 
tions, and  may  be  unnerved  by  the  lawyer  for  the  op- 
position. Their  motives  in  testifying  about  the  contract 
may  be  attacked,  especially  if  they  are  interested  par- 
ties. Finally,  suppose  that  the  verbal  contract  has  not 
been  made  known  to  any  outsider,  and  that  one  of  the 
parties  is  dead  or  insane.  The  law  forbids  the  other  party 
to  testify  about  the  contract.  The  death  or  lunacy  of  one 
party  seals  the  other's  mouth.  As  there  are  no  witnesses, 
the  contract  cannot  be  proved  at  all. 

EwiNG  V.  White,  8  Utah  250  (1892).  In  a  suit  brought  by 
Ewing,  the  administrator  of  Collins,  on  a  promissory  note,  White 
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offered  to  prove  that  before  maturity  he  had  paid  the  principal  and 
interest  due  thereon  in  full  to  Collins.  Held  that  the  evidence  was 
not  admissible  for  the  reason  that  Collins  was  dead.  If  the  maker 
of  a  note  when  sued  by  the  executor  or  administrator  of  the  payee 
could  defeat  a  recovery  by  testifying  to  having  paid  the  note  to  the 
deceased  during  his  lifetime,  a  premium  on  perjury,  limited  only 
by  the  amount  of  the  indebtedness,  would  be  held  out  to  him. 

249.  Not  only  should  important  contracts  be  put  in 
writing,  but  they  should  also  be  made  as  clear,  precise,  and 
complete  as  possible.  Do  not  take  it  for  granted  that  a 
legal  phrase  which  you  cannot  fully  understand  is  mean- 
ingless, for  it  may  prove  to  be  of  great  importance.  Do 
not  accept  the  other  party's  explanation  of  it,  but  take 
independent  advice.  Do  not  spare  pains  in  providing  for 
all  dangerous  contingencies  that  may  have  any  bearing  on 
the  contract.  If  the  contract  is  written,  it  is  wise,  though 
unnecessary,  to  have  one  or  more  trusty  persons  of  good 
repute  sign  it  as  witnesses.  If  the  contract  is  verbal,  it 
may  be  well  to  have  it  made  in  the  presence  of  such  wit- 
nesses and  to  call  their  attention  to  its  terms.  A  contract 
signed  by  the  parties  is  equally  valid  whether  its  terms 
are  printed  or  typewritten  or  set  forth  with  ink  or  pencil. 
The  use  of  a  pencil  is  objectionable,  however,  because  most 
pencil  marks  can  be  easily  erased. 

250.  After  a  contract  is  signed  never  alter  it,  unless  all 
parties  consent  in  writing.  A  material  alteration,  even 
though  innocently  made,  if  not  assented  to  by  all  the  par- 
ties, usually  makes  the  document  worthless  as  evidence. 
If  the  alteration  is  made  fraudulently  by  one  of  the  par- 
ties, it  usually  nullifies  (so  far  as  concerns  the  rights  of 
this  fraudulent  party)  not  only  the  document  but  also 
the  contract  of  which  the  document  was  evidence.  To 
avoid  the  appearance  of  alteration,  draw  up  a  contract 
without  interlineations,  erasures,  or  other  suspicious  fea- 

:tures.      If   a   document   containing   an   interlineation   or 
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erasure  must  be  signed  at  once,  there  being  no  time  to 
prepare  a  corrected  copy,  state  in  the  witness  clause  what 
words  have  been  interlined  or  erased. 

ScHNEWiND  V.  Racket,  54  Ind.  248  (1876).  Oliver  Johnson 
and  Daniel  P.  Ingraham  made  their  promissory  note  to  the  order 
of  Henry  Schnewind.  In  a  suit  by  Schnewind,  the  defense  was 
that  Johnson  had,  without  Ingraham 's  consent,  added  a  clause  to 
the  note  fixing  the  rate  of  interest  at  10  per  cent,  although  there 
had  been  no  provision  for  the  payment  of  interest  when  the  note 
was  signed.  Held  that  Schnewind  could  not  recover.  Racket, 
Johnson's  administrator,  was  liable,  but  the  alteration  of  the  note 
by  the  addition  of  the  words  "  with  interest  at  10  per  cent."  avoided 
the  instriunent  so  far  as  Ingraham  was  concerned. 


QUESTIONS 

1.  State  why  a  written  contract  is  preferable  to  one  that  is  not 
written. 

2.  State  some  of  the  practical  difficulties  in  the  way  of  pro\ang 
a  verbal  contract  in  court. 

3.  Piper  authorized  Rolten,  proprietor  of  the  Manufacturers' 
Journal,  to  insert  his  advertisement  for  a  certain  length  of  time. 
The  order  which  Piper  signed  provided  that  no  verbal  agreements 
would  be  recognized.  Piper  refused  to  pay  for  the  advertisement. 
Rolten  sued  him.  Would  Piper  be  allowed  to  show  as  a  defense 
to  the  action  that  Rolten's  solicitor,  Giffin,  had  said  that  he  might 
cancel  the  advertisement  at  any  time  if  it  did  not  bring  him  a  large 
increase  of  business? 

4.  Lewis  verbally  contracts  to  supply  Mortimer  with  100  tons 
of  coal  between  the  first  and  fifteenth  day  of  every  month  during 
the  year  1908.  Lewis  dies  and  his  estate  sues  Mortimer  for  the 
price  of  the  coal  sold  and  delivered.  May  Mortimer  testify  as  to 
the  price  agreed  upon  between  him  and  Lewis  for  the  coal? 

5.  What  practical  precaution  should  be  taken  regarding  the 
witnessing  of  all  contracts? 

6.  When  is  a  contract,  in  which  several  interlineations  and 
er^ures  appear,  admissible  in  evidence? 


CHAPTER   XIII 

RULES  FOR  THE  INTERPRETATION  OF  CONTRACTS 

251.  When  a  contract  has  been  proved  in  a  judicial 
proceeding,  the  decision  of  any  controversy  between  the 
parties  will  involve  either  some  disputed  question  of  law 
or  some  dispute  as  to  a  matter  of  fact  or  both.  Usually 
the  judges  decide  points  of  law,  and  leave  disputes  of  fact 
for  the  decision  of  a  jury.  When  the  parties  contradict 
each  other  as  to  the  terms  of  a  verbal  agreement,  the  judge 
who  hears  the  case  instructs  the  jury  as  to  the  law,  and 
then  the  jury,  if  all  the  jurors  agree,  gives  a  verdict  for 
the  plaintiff  or  the  defendant.  Where  there  is  no  dispute 
as  to  the  terms  of  the  agreement,  the  courts  will  try  to 
gather  the  intention  of  the  parties  from  the  words  that 
were  used. 

252.  Since  a  contract  is  essentially  an  agreement,  no 
judge  will  enforce  it  according  to  the  literal  meaning  of 
the  words  used  if  a  close  inspection  of  the  contract  clearly 
reveals  that  the  parties  had  an  entirely  different  under- 
standing of  it.  But  while  a  judge  will  not  slavishly  follow 
the  expressions  used  by  the  parties,  if  to  do  so  would  defeat 
their  prevailing  intention,  yet,  especially  in  the  case  of  a 
written  contract,  every  word  and  phrase  is  given  weight 
in  getting  at  that  intention.  The  courts  do  not  like  to 
admit  verbal  testimony  to  explain  a  written  contract,  ex- 
cept as  a  last  resort,  for  the  parties  are  supposed  to  have 
embodied  their  agreement  in  the  writing. 

Heywood  v.  Perrin,  10  Pick.  (Mass.)  228  (1830).  Perrin 
bought  goods  of  Heywood  and  gave  his  promissory  note  in  pay- 
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ment.  The  following  memorandum  was  written  on  the  bottom  of 
the  note:  "One  half  payable  in  twelve  months,  the  balance  in 
twenty-four  months."  Between  twelve  and  twenty-four  months 
after  the  execution  of  the  note  Perrin  became  insolvent.  In  a  suit 
on  the  note  Heywood  offered  to  prove  a  conversation  between 
Perrin  and  himself  at  the  time  the  memorandum  was  written 
wherein  it  was  agreed  that  Perrin  should  have  credit  only  if  he 
remained  solvent.  Held  that  the  memorandum  was  a  part  of  the 
contract  which  was  to  be  construed  according  to  all  its  written 
terms.  Heywood  could  not  show  by  verbal  evidence  that  the 
stipulation  for  a  term  of  credit  was  provisional  on  Perrin 's  remain- 
ing solvent.  His  recovery  was,  therefore,  Umited  to  one  half  the 
face  of  the  note,  that  being  the  amount  due  by  the  terms  of  the 
contract  when  the  suit  was  commenced. 

253.  In  the  interpretation  of  a  contract,  the  plain,  sim- 
ple meaning  of  words  is  given  to  them,  unless  it  appears 
that  they  were  used  in  some  technical  or  extraordinary 
way.  Again,  the  courts  consider  that  the  parties  probably 
intended  to  have  a  sensible  agreement  in  accordance  with 
law,  and  any  construction  which  would  make  it  look  absurd 
or  illegal  will  be  avoided  if  fairly  possible.  Agreements 
will  be  interpreted  in  the  light  of  the  circumstances  sur- 
rounding the  parties  who  made  them.  Proof  of  business 
customs  often  removes  doubt  as  to  what  the  parties  in- 
tended. 

Hawes  v.  Smith,  12  Me.  429  (1835).  Greenlief  C.  Neally  was 
arrested  at  the  suit  of  his  creditor,  Hawes.  Smith  agreed  in  writing 
in  consideration  that  Hawes  would  discharge  Neally  from  arrest, 
to  pay  Hawes  within  sixty  days,  "all  such  sums  of  money  as  may 
now  be  due  and  owing  to  him,"  by  Neally.  In  a  suit  on  this  agree- 
ment Hawes  contended  that  Smith  had  contracted  to  pay  all  that 
Neally  owed  on  the  day  of  the  contract  whether  it  had  become  due 
or  not.  Held,  in  the  interpretation  of  contracts  the  plain,  ordinary, 
and  popular  sense  of  the  terms  used  should  prevail.  From  the 
situation,  circumstances  and  objects  of  the  parties  it  is  clear  that 
the  phraseology,  "all  such  sums  of  money  as  may  be  now  due  or 
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owing,"  was  meant  to  include  only  such  sums  as  were  then  payable 
and  for  the  recovery  of  which  Neally  had  been  arrested. 

254.  Where  there  is  hopeless  contradiction  between  two 
clauses  in  the  same  contract,  which  has  been  made  on  a 
printed  form,  and  one  of  these  clauses  was  printed  in  the 
form  while  the  other  was  written,  the  latter  will  prevail. 
It  is  reasonable  to  suppose  that  the  intention  of  the  par- 
ties was  clearly  directed  to  the  written  clause,  while  the 
printed  one  may  have  escaped  their  notice. 


QUESTIONS 

1.  By  whom  are  questions  of  law  usually  decided  in  judicial 
proceedings?    Questions  of  fact? 

2.  How  are  words  usually  interpreted? 

3.  Which  will  prevail  where  the  written  clauses  and  printed 
clauses  of  a  contract  conflict? 


PART   IV 
THE    DISCHARGE    OF   CONTRACTS 


CHAPTER   XIV 

DISCHARGE  OP   CONTRACTS   BY  AGREEMENT 

255.  We  have  seen,  first,  how  a  contract  is  formed; 
second,  upon  whom  it  operates ;  and  third,  how  it  is  proved 
and  interpreted.  Finally,  we  ask  about  the  methods  in 
which  it  may  be  brought  to  an  end.  There  are  five  methods 
by  which  a  contract  may  be  discharged  or  terminated. 
First,  it  may  be  discharged  in  the  same  way  that  it  was 
formed,  by  agreement  of  the  parties.  Second,  it  may  be 
discharged  by  performance.  If  all  the  parties  have  fully 
received  what  they  were  to  get  under  it,  and  carried  out 
what  they  were  to  do,  the  contract  ceases  to  bind  them, 
and  passes  out  of  existence.  Third,  it  may  be  discharged 
by  breach.  If  one  party  breaks  the  contract,  the  other  is 
no  longer  bound  to  go  ahead  with  it,  but  may  treat  it  as 
discharged,  and  sue  to  recover  whatever  damages  he  has 
suffered.  Fourth,  it  may  be  discharged  in  a  few  cases  by 
occurrences  which  make  performance  impossible.  Fifth, 
one  or  more  of  the  parties  m.ay  obtain  a  discharge  in  bank- 
ruptcy, which  usually  involves  the  discharge  of  almost  all 
the  contracts  to  which  the  bankrupt  is  a  party.  This  chap- 
ter deals  with  the  first  method  of  discharging  a  contract. 

256.  The  parties  to  a  contract  are  free  either  to  make 
it  or  not  to  make  it,  but  they  are  bound  by  it  as  soon  as  it 
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is  made.  One  cannot  drop  it  without  the  other's  consent. 
There  is  no  reason,  however,  to  forbid  the  termination  of  it 
at  any  time,  provided  all  the  parties  are  willing.  In  Sec- 
tion 71  it  appears  that,  before  the  fulfillment  of  a  contract, 
the  parties  may  by  a  second  contract  change  the  terms  of 
the  first  one.  Again,  instead  of  substituting  a  new  con- 
tract for  the  old,  the  parties  may  agree  merely  to  cancel 
the  old  one  entirely.  If,  when  the  cancellation  agreement 
is  made,  neither  party  has  completed  his  part  of  the  con- 
tract, the  release  of  one  from  the  obligation  to  fulfill  what 
he  is  bound  to  do  is  consideration  for  the  release  of  the 
other  from  a  similar  obligation.  If,  on  the  contrary,  one 
party  has  already  completed  what  he  is  to  do  and  agrees 
to  forgive  the  other  party  without  any  consideration,  this 
agreement  should  be  under  seal,  which  is  usually  a  substi- 
tute for  consideration.  See  Section  61.  The  agreement  to 
discharge  a  contract  should  itself  contain  the  elements 
necessary  for  the  formation  of  a  perfect  contract,  includ- 
ing seal  or  consideration. 

257.  When  a  contract  provides  that  it  may  be  set  aside 
upon  a  certain  condition,  the  fulfillment  of  this  condition 
will  discharge  it.  For  instance,  suppose  you  buy  goods  at 
a  store  which  allows  its  customers  to  return  such  goods 
within  ten  days.  The  contract  of  purchase  which  you 
make  is  subject  to  the  condition  subsequent  permitting  you 
to  set  it  aside  if  you  exercise  your  privilege  of  returning 
the  goods.  Many  bonds,  which  are  in  most  cases  sealed 
contracts  for  the  payment  of  money,  are  made  with  a  con- 
dition subsequent.    See  Section  641. 

Western  Mutual  Life  Association  v.  Robinson,  74  III.  App. 
458  (1897).  Robinson's  contract  of  employment  with  the  Western 
Mutual  Life  Association,  provided  that  if  Robinson  should  fail  to 
write  the  amount  of  $10,000  worth  of  insurance  per  month  during 
any  three  months  "the  contract  should  cease  and  determine  and 
thereafter  be  null  and  void,"    In  a  suit  arising  out  of  this  contract 
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Robinson  contended  that  it  was  still  in  force  since  the  association 
had  never  given  him  notice  of  its  termination.  Held,  as  Robin- 
son had  failed  to  write  insurance  to  the  amount  of  $10,000  per 
month  for  three  months  prior  to  June  1,  1896,  the  contract  came  to 
an  end  by  its  own  terms  and  no  notice  of  its  discharge  was  required 
to  be  given  to  Robinson  by  the  association. 


QUESTIONS 

1.  Enumerate  the  methods  in  which  contracts  may  be  dis- 
charged. 

2.  Explain  and  illustrate  the  discharge  of  contracts  by  agree- 
ment of  the  parties.  What  elements  should  an  agreement  to 
discharge  a  contract  contain? 

3.  Discuss  and  illustrate  the  discharge  of  a  contract  by  the 
operation  of  a  condition  subsequent  in  the  original  contract  itself. 

4.  McCarthy  buys  a  set  of  books  from  Gallagher.  The  con- 
tract provides  that  McCarthy  may  return  the  books  at  any  time 
within  ten  days  if  he  does  not  find  them  satisfactory.  McCarthy 
returns  the  books  within  the  time  specified.  Is  the  contract  dis- 
charged? 


CHAPTER    XV 

DISCHARGE   OF    CONTRACTS   BY    PERFORMANCE 

258.  A  contract  is  discharged  when  all  its  terms  are 
complied  with.  Such  discharge  is  absolute.  But  some- 
times a  discharge  is  only  conditional.  Thus,  in  the  case  of 
a  sale,  the  purchaser  when  asked  to  pay  will,  perhaps,  offer 
his  own  or  a  third  party's  promissory  note  for  the  amount 
due,  instead  of  cash.  If  the  note  is  taken  but  not  paid, 
the  seller  may  usually  sue  either  on  it  or  on  the  original 
claim  to  cover  which  it  was  given.  His  acceptance  of  the 
note  is  regarded  merely  as  a  conditional  payment,  unless 
he  has  agreed  to  take  the  note  unconditionally,  instead  of 
his  original  claim. 

259.  Where  one  party  is  willing  and  able  to  perform 
what  he  is  to  do  under  the  terms  of  a  contract,  but  the 
other  party  refuses  to  accept  performance,  the  former  is 
ordinarily  excused  from  proceeding  further  in  the  matter, 
and  may  treat  the  contract  as  discharged.  If  he  desires, 
he  may  guard  against  the  possibility  of  future  litigation 
and  show  clearly  that  he  was  not  to  blame  by  making  a 
''  tender,"  which  is  a  definite  attempt  to  perform. 

260.  If  a  debtor  owes,  say  $1,000,  and  takes  that  sum  in 
gold,  treasury  notes,  or  silver  dollars  to  the  creditor,  who 
refuses  to  accept  it,  the  debtor  has  done  his  part.  In 
case  the  creditor  sues  him  afterwards,  judgment  for  $1,000 
may  be  recovered  against  the  debtor,  but  not  for  costs  of 
suit  or  interest  for  the  interval  between  the  tender  and 
the  date  of  judgment.  Where  tender  is  to  be  made,  not 
of  money  due,  but  of  the  performance  of  some  other  con- 
tractual obligation,  the  form  of  tender  varies  widely  with 
the  circumstances  of  the  case.    It  need  not  be  made  to  one 

138 


THE  DISCHARGE  OF  CONTRACTS  139 

who  announces  that  he  will  not  accept  it.  Thus,  if  a  man 
has  agreed  to  buy  an  article,  and  gives  notice  after  it  is 
manufactured  for  him  that  he  will  not  take  it,  the  seller 
need  not  tender  the  article  to  the  buyer,  for  the  buyer's 
conduct  waives  tender,  and  the  seller  may  sue  him  without 
this  formality. 

261.  In  the  course  of  performing  almost  every  large 
building  or  engineering  contract,  there  are  some  defects 
in  materials  or  workmanship.  If  these  defects  are  trifling, 
and  have  been  caused  by  no  desire  on  the  contractor's  part 
to  cheat,  the  doctrine  of  substantial  performance  protects 
him,  and  he  can  recover  what  is  due  him  under  the  con- 
tract after  making  allowance  for  the  defects  in  his  work. 

Chambers  v.  Jaynes,  4  Pa.  39  (1846).  Chambers  agreed  to 
build  two  houses  for  Ja)mes.  When  he  sued  for  the  purchase 
money,  Jaynes  defended  on  the  ground  that  a  second  coat  of  paint 
had  not  been  put  on  a  few  doors  and  shutters,  and  that  there  was 
no  glass  in  one  of  the  cellar  windows.  These  omissions  could  be 
supplied  for  $10.  Held  that  where  a  party  has  substantially  and 
in  good  faith  complied  with  his  contract,  he  cannot  be  deprived 
of  compensation  on  account  of  some  slight  imperfection  for  which 
the  other  party  may  be  recompensed  by  an  allowance  of  money. 

QUESTIONS 

1.  Define  and  illustrate  the  conditional  discharge  of  contracts. 

2.  Light  owes  Conroy  $100  for  professional  services.  He  gives 
Conroy  his  check  in  payment.  The  check  is  returned  marked, 
"Insufficient  funds."  May  Conroy  sue  Light  on  the  check  or  must 
he  sue  him  on  his  original  claim  for  services? 

3.  Define  "tender." 

4.  Mitchell  owes  Potter  $1,000.  Upon  the  day  fixed  for  pay- 
ment Mitchell  tenders  Potter  the  amount  due  in  bank  notes  but 
Potter  refuses  to  accept  the  same  unless  payment  is  made  in  gold. 
What  if  anything  can  Potter  recover  from  Mitchell  in  a  subsequent 
suit? 

5.  Define  and  illustrate  the  doctrine  of  substantial  performance. 


CHAPTER   XVI 

DISCHARGE   OF   CONTRACTS   BY   BREACH 

262.  If  one  party  fails  to  perform,  in  an  essential  mat- 
ter, what  he  is  bound  to  do  under  a  contract,  the  other 
party  may  treat  the  contract  as  broken,  and  refuse  to  go 
ahead  with  it  himself.  Not  every  breach  of  a  contract  will 
discharge  it,  and  a  distinction  must  be  drawn  between 
terms  which  are  of  vital  importance,  and  those  which  are 
merely  collateral. 

Sheahan  v.  Barry,  27  Mich.  217  (1873).  Daniel  Sheahan 
was  engaged  to  Mary  Barry,  but  the  date  of  the  wedding  had  never 
been  fixed.  Daniel  married  another  woman.  Mary  thereupon 
sued  him  for  breach  of  promise.  Held,  by  marrying  the  second 
woman  Daniel  had  put  it  out  of  his  power  to  fulfill  his  engagement 
with  Mary,  which  gave  her  an  immediate  right  of  action  against 
him  for  breach  of  contract. 

263.  The  intention  of  the  parties  themselves  usually 
guides  the  courts  in  this  matter,  as  in  most  other  matters 
of  contract  law.  The  parties  may  declare  in  their  agree- 
ment that  the  literal  fulfillment  of  some  term,  seemingly 
of  scant  importance,  is  an  absolute  condition  of  the  con- 
tract. If  they  did  not  give  this  term  the  importance  of  a 
condition,  the  courts  would  hold  it  only  a  collateral  war- 
ranty. A  condition  is  an  essential  term,  the  breach  of 
which  enables  the  injured  party  to  treat  the  contract  as 
ended.  A  collateral  warranty  is  a  nonessential  term,  the 
breach  of  which  does  not  discharge  the  contract,  but 
merely  gives  the  injured  party  a  right  to  damages.     In 
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the  absence  of  an  express  statement  from  the  parties  them- 
selves, a  judge  will  be  guided  by  the  surrounding  circum- 
stances in  deciding  whether  or  not  a  term  of  a  contract  is 
of  essential  importance. 

264.  The  question  as  to  whether  or  not  a  breach  of  con- 
tract is  sufficiently  important  to  discharge  it,  sometimes 
comes  up  in  a  contract  which  relates  to  several  different 
matters,  or  which  is  to  be  performed  in  several  installments. 
If  performance  is  entirely  deficient  as  to  part  of  such  a 
contract,  it  is  often  doubtful  whether  the  contract  is  dis- 
charged partially  or  wholly.  If  the  contract  is  one  entire 
contract,  it  is  wholly  discharged.  It  is  only  partially  dis- 
charged if  it  is  a  severable  contract.  A  severable  contract 
is  really  a  number  of  different  contracts, 

265.  If  what  is  to  be  performed  by  you  under  a  eon- 
tract  consists  of  several  distinct  items,  and  the  consider- 
ation to  be  furnished  by  the  other  party  is  apportioned  to 
each  item  of  your  performance,  such  a  contract  is  often 
severable.  The  mere  fact  that  your  performance  is  split 
up  into  different  parts,  and  that  the  consideration  is  split 
up  into  the  same  number  of  parts  does  not  make  the  con- 
tract severable  unless  each  item  of  consideration  is  intended 
to  correspond  with  a  certain  item  of  performance.  Again, 
the  mere  fact  that  the  subject  matter  of  the  contract  is  sold 
by  quantity  or  weight  will  not  justify  the  seller  in  per- 
forming only  partly,  and  demanding  payment  calculated 
according  to  the  quantity  or  weight  of  what  he  has  actually 
delivered. 

NoRRiNGTON  V.  Wright,  115  U.  S.  188  (1885).  Wright  agreed 
to  buy  5,000  tons  of  iron  rails  from  Norrington  at  $45  per  ton. 
The  rails  were  to  be  shipped  at  the  rate  of  about  1,000  tons  per 
month  beginning  February,  1880,  but  the  whole  lot  was  to  be  shipped 
before  August  1,  1880.  Norrington  shipped  only  400  tons  in 
February  and  885  in  March.  Wright  then  notified  Norrington  that 
the  contract  was  rescinded.    Norrington  tendered  the  rest  of  the 
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rails  which  Wright  refused  to  receive.  Hence  this  suit.  Held  that 
Norrington  could  not  recover.  The  seller  is  bound  to  deliver  the 
quantity  stipulated  and  has  no  right  to  compel  the  buyer  to  accept 
a  less  quantity.  When  the  goods  are  to  be  shipped  in  certain 
proportions  monthly,  the  seller's  failure  to  ship  the  required  quantity 
during  the  first  month  gives  the  buyer  the  same  right  to  rescind 
the  whole  contract  that  he  would  have  had  if  it  had  been  agreed 
that  all  the  goods  should  be  delivered  at  one  time. 

266.  "When  the  contract  fixes  a  certain  time  by  which 
performance  must  be  completed,  the  question  is  frequently 
raised  whether  or  not  the  time  clause  is  binding.  In  mer- 
cantile contracts,  if  one  party  delays  performance  beyond 
the  date  agreed  upon,  the  other  may  generally  refuse  to 
accept  tardy  performance.  He  may  drop  the  matter  and 
make  arrangements  elsewhere.  If,  however,  by  his  words 
or  conduct  he  gives  the  delinquent  party  to  understand 
that  he  will  not  insist  on  prompt  performance,  he  thereby 
waives  the  time  clause. 

267.  In  most  building  contracts  a  time  clause  is  not 
regarded  as  vital,  unless  the  building  in  question  is  to  be 
erected  for  a  temporary  purpose.  If  an  exposition  build- 
ing is  to  be  erected  for  a  fair,  it  would  be  absurd  for  the 
builder  to  demand  payment  should  he  fail  to  erect  it  until 
the  fair  is  almost  over.  Instead  of  receiving  money  from 
the  other  party,  the  builder  would  probably  have  to  pay 
him  damages.  Even  where  a  building  is  for  permanent 
use,  the  builder  who  fails  to  complete  it  on  time  must 
compensate  the  owner  for  damages  caused  by  the  delay. 
In  that  case,  while  the  breach  does  not  justify  the  owner 
in  declaring  the  entire  contract  discharged,  it  will,  never- 
theless, entitle  him  to  deduct  from  any  payment  which  he 
makes  to  the  builder  whatever  damages  he  has  suffered  as 
a  natural  result  of  the  delay.  If  he  has  paid  the  builder 
beforehand,  he  may  sue  for  the  damages. 

268.  To  forestall  the  trouble  of  proving  exactly  what 
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damages  are  caused  by  the  delay,  the  parties  sometimes 
provide  in  their  original  agreement  that  a  certain  sum 
shall  be  paid  as  liquidated  damages  by  the  builder  for 
each  day  that  he  may  take  to  complete  his  work  after  the 
time  fixed.  The  phrase  "  liquidated  damages  "  means  that 
the  parties  agree  to  consider  the  damages  as  ascertained, 
without  itemized  proof  as  to  what  they  consist  of  or  how 
they  were  caused. 

269.  The  courts  will  not  enforce  a  provision  respecting 
liquidated  damages  if  it  seems  clearly  unreasonable. 
While  contracts  are  usually  enforced  in  all  their  terms, 
yet  the  judges  do  not  like  to  permit  one  who  has  broken 
a  contract  to  be  unduly  punished.  It  is  entirely  proper 
that  he  should  be  made  to  pay  damages  to  the  injured 
party,  but  when  the  sum  agreed  upon  is  clearly  in  the 
nature  of  a  penalty,  the  situation  is  different.  Where  the 
same  figure  is  agreed  upon  as  liquidated  damages  in  the 
event  of  different  kinds  of  breaches,  some  important  and 
some  trifling,  it  looks  as  if  no  proportion  were  observed 
between  the  breach  and  the  damages  supposed  to  flow  from 
it,  and  the  courts  are  disposed  to  disregard  the  entire 
clause  on  the  ground  that  it  imposes  an  unreasonable 
penalty. 

270.  The  party  who  is  injured  by  the  breach  of  a  con- 
tract may  recover  damages  from  the  other.  If  it  is  neces- 
sary to  bring  suit  to  get  these  damages,  it  may  take  months 
or  years  before  judgment  is  finally  rendered.  Even  when 
he  gets  the  judgment,  he  will  find  that  it  does  not  include 
an  allowance  for  what  he  has  paid  his  lawyer  or  for  the  an- 
noyance incident  to  a  lawsuit.  It  is  often  better,  therefore, 
especially  in  building  and  engineering  contracts,  to  provide 
that  in  the  event  of  a  breach,  arbitrators  shall  be  ap- 
pointed to  determine  the  extent  of  the  damages  caused  by 
it.  Let  one  arbitrator  be  chosen  by  each  party,  and  if 
there  are  only  two  parties,  let  the  two  arbitrators  select  a 
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third.    An  arbitration  clause  is  of  use  in  enabling  disputes 
of  all  kinds  to  be  speedily  settled. 

271.  As  soon  as  one  party  learns  of  the  other's  breach 
of  contract,  he  should  take  measures  to  keep  the  resulting 
loss  down  as  much  as  possible.  For  instance,  if  a  teamster 
is  employed  to  do  hauling  for  a  year,  but  is  unjustly  dis- 
charged during  the  year,  he  should  seek  other  work  for  his 
teams,  and  not  let  them  stand  in  his  stable  with  the  hope 
of  recovering  the  entire  contract  price  from  his  employer. 
He  cannot  recover  any  damages  beyond  such  as  he  clearly 
proves.  Only  the  net  value  of  a  contract  can  be  recov- 
ered, and  when  the  injured  party  asks  damages  for  a 
breach,  he  must  show  that  they  are  the  direct  outcome  of 
the  breach  and  such  as  the  other  party  could  reasonably 
have  foreseen.  Thus  if  X,  who  has  agreed  to  sell  you  a 
certain  article,  fails  to  deliver  it,  you  can  make  him  pay 
only  your  net  loss.  This  loss  consists  of  the  difference  be- 
tween the  price  at  which  X  was  to  sell  it  and  the  market 
price  of  such  articles  at  the  time  and  place  of  delivery, 
together  with  interest  on  this  amount  of  difference.  The 
mere  fact  that  the  nondelivery  prevented  you  from  selling 
the  article  at  a  big  advance  to  a  customer,  does  not  ordi- 
narily entitle  you  to  recover  the  profits  you  would  have 
made  on  this  second  transaction. 

272.  After  a  contract  has  been  broken  by  one  party, 
the  other  has  a  limited  time  within  which  to  bring  suit  for 
damages.  If  he  lets  this  time  pass  without  starting  suit, 
and  his  claim  has  not  in  the  meantime  been  acknowledged 
by  the  party  who  committed  the  breach,  the  right  to  obtain 
damages  by  an  action  at  law  expires.  This  matter  is 
regulated  in  the  states  by  the  "  statutes  of  limitations." 
The  following  table  shows  the  laws  of  the  various  states 
regarding  the  number  of  years  which  it  takes  to  outlaw: 
(1)  a  claim  which  has  been  reduced  to  judgment  by  legal 
proceedings;  (2)  a  contract  which  is  evidenced  by  a  writ- 
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ing  under  seal;  (3)  a  contract  which  is  evidenced  by  an 
unsealed  writing;  (4)  an  open  account,  as  in  the  case  of 
goods  sold  to  a  party  who  has  never  signed  a  contract  to 
pay  for  them. 


State. 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 


Open 
Account. 


Simple 
Written 
Contract. 


6 
6 
4 
5 
4 
6 
6 
6 
3 
5 
6 
5 
10 
10 
10 
5 
15 
5 
6 
3 
6 
6 
6 
6 
10 
8 
5 
4 
6 
6 
6 
6 
3 
6 
15 
5 
6 
6 
6 


Written 
and  Sealed 
Contract. 


10 

10 

4 

5 

4 

6 

17 

20 

12 

20 

20 

5 

10 

10 

10 

5 

15 

10 

20 

12 

20 

10 

6 

6 

10 

8 

5 

6 

20 

16 

6 

20 

10 

10 

15 

5 

10 

20 

20 


Judg- 
ment. 


20 
20 

4 
10 

5 
20 
20 
20 
12 
20 

7 

6 
20 
20 
20 

5 
15 
10 
20 
12 
20 
10 
10 

7 
10 
10 


20 
20 

7 
20 
10 
10 
15 

5 
10 
20 
20 
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State. 


South  Carolina 
South  Dakota. 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington . . . 
West  Virginia. 

Wisconsin 

Wyoming 


Open 
Account. 


6 
2 
4 
6 
2-5 
3 
5 
6 


Simple 
Written 
Contract. 


6 
6 
6 
4 
6 
6 
5 
6 
10 
6 
5 


Written 
and  Sealed 
Contract. 


6 

20 

6 

4 

6 

8 

10 

6 

10 

20 


Judg- 
ment. 


20 
10 
10 
10 
8 

8 
20 

6 
10 
20 

5 


QUESTIONS 

1.  What  is  the  effect  of  the  breach  of  an  essential  term  in  a 
contract?  Define  and  illustrate  collateral  warranty.  What  is  the 
effect  of  the  breach  of  a  collateral  warranty? 

2.  What  is  an  entire  contract? 

3.  What  is  a  severable  contract? 

4.  What  is  the  effect  of  the  breach  of  an  entire  contract?  What 
is  the  effect  of  the  breach  of  a  severable  contract? 

5.  What  is  the  effect  of  failure  to  perform  a  contract  by  the 
time  fixed? 

6.  Is  the  time  clause  usually  regarded  as  vital  in  building  con- 
tracts? 

7.  What  are  liquidated  damages? 

8.  What  is  the  general  rule  as  to  the  amount  of  liquidated 
damages? 

9.  Noerling  sues  Brennan  for  breach  of  contract  and  recovers 
$1,000  damages.  May  he  call  upon  Brennan  to  pay  his  attorney's 
fee  in  additon  to  the  $1,000  damages? 

10.  Hawley  engaged  Sanger  as  bookkeeper  at  a  salary  of  $15 
per  week.  Sanger  agrees  to  remain  in  Hawley's  employ  for  one 
year,  and  Hawley  agrees  to  employ  Sanger  for  that  length  of  time. 
At  the  end  of  three  months,  Hawley  notifies  Sanger  that  he  has  no 
further  use  for  his  services.     Sanger  makes  no  effort  to  obtain 
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other  emplo5niient  and  at  the  end  of  the  year  sues  Hawley  for 
breach  of  contract.  Hawley  shows  that  a  month  after  Sanger  left 
him  the  latter  could  have  secured  employment  similar  to  Hawley 's 
from  Coates  at  $12  per  week.  What  sum  is  Sanger  entitled  to 
recover  as  damages? 

11.  Parker  agrees  to  sell  and  deliver  to  Williamson  10,000 
bushels  of  wheat  by  June  15th  at  a  price  of  $1.10  per  bushel. 
Williamson,  relying  on  Parker's  contract,  agrees  with  Dietz  to  sell 
and  deliver  to  Dietz  on  June  16th,  10,000  bushels  of  wheat  at  $1.35 
per  bushel.  Parker  fails  to  deliver  the  wheat  to  Williamson  on. 
June  15th  and  as  a  consequence  in  order  to  fill  his  contract  with 
Dietz,  Williamson  is  obliged  to  go  out  into  the  market  and  buy 
wheat  at  $1.25  per  bushel.  Williamson  sues  Parker  for  breach  of 
his  contract.     How  much  is  he  entitled  to  recover? 

12.  What  is  meant  by  the  outlawry  of  actions?  What  is  the 
Statute  of  Limitations?  When  is  an  open  account  outlawed  in 
your  state?  A  simple  or  written  contract?  A  written  and  sealed 
contract?    A  judgment? 


CHAPTER   XVII 

DISCHARGE   OF    CONTRACTS   BY   IMPOSSIBILITY 

273.  In  a  few  oases  impossibility  discharges  a  contract. 
In  most  cases,  however,  it  is  no  excuse  for  a  party  who 
cannot  fulfill  his  contractual  promise  to  prove  that  per- 
formance is  impossible.  He  should  have  learned  that  be- 
fore making  the  promise.  Still  more,  it  is  no  excuse  for 
him  to  show  that  the  performance  of  what  he  has  agreed 
to  do  would  entail  heavy  expense,  inconvenience,  and  hard- 
ship beyond  his  expectation. 

274.  "Where  a  contract  is  for  purely  personal  services, 
it  is  usually  discharged  if  performance  is  prevented  by  the 
death  or  sickness  of  the  person  who  is  to  render  them.  The 
majority  of  contracts,  however,  are  not  affected  by  the 
sickness  of  either  or  both  of  the  parties,  and  will  survive 
even  their  death.  In  case  of  a  party's  death,  his  con- 
tractual rights  ordinarily  pass  to  his  estate,  while  the 
obligations  which  he  undertook  figure  as  liabilities  of  his 
estate. 

Spalding  v.  Rosa,  71  N.  Y.  40  (1877).  Rosa  agreed  to  furnish 
the  Wachtel  Opera  Troupe  to  give  eight  performances  in  Spalding's 
theater  at  certain  times.  Wachtel  was  the  chief  singer  and  attrac- 
tion, the  troupe  being  named  after  him.  He  fell  sick  and  was  un- 
able to  sing.  In  consequence  Rosa  did  not  furnish  the  troupe  at  the 
times  specified,  and  Spalding  sued  for  damages.  Held  that  Wachtel 's 
sickness,  occurring  without  Rosa's  fault,  constituted  a  good  excuse 
for  the  nonperformance  of  the  contract.  Such  contracts  for  the 
personal  services  either  of  the  contracting  party  or  of  another 
person,  which  can  be  performed  only  by  the  particular  individual, 
are  discharged  if  he  becomes  disabled  without  fault  on  the  part  of 
the  one  who  agreed  to  furnish  his  services. 
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275.  If,  before  the  time  for  performing  a  contract  ex- 
pires, a  new  law  is  established  or  some  other  action  is 
taken  by  the  public  authorities  rendering  performance 
legally  impossible,  the  contract  is  discharged. 


QUESTIONS 

1.  When  will  impossibility  of  performance  discharge  a  contract? 

2.  Kelly  agreed  with  Bradenberg  to  pitch  on  the  latter's  base- 
ball team  for  the  season  of  1909.  Kelly  was  a  star  and  had  always 
been  a  great  attraction  with  the  public.  He  fell  sick  and  was  un- 
able to  play  during  the  entire  season.  Bradenberg  sued  Kelly  for 
damages.     Is  he  entitled  to  recover? 

3.  Pye  agreed  to  sell  and  dehver  to  Lofland  10,000  cords  of  Al 
hemlock  lumber  from  the  Wagner  reservation  before  July  15, 
1909.  The  amount  of  lumber  on  the  Wagner  reservation  was 
limited  and  on  June  1,  1909,  before  any  lumber  had  been  cut  a 
forest  fire  destroyed  all  the  standing  timber  so  that  Pye  could  not 
fulfill  his  contract.  Lofland  sued  Pye  for  damages.  May  he 
recover? 


CHAPTER   XVIII 

DISCHARGE  OF   CONTRACTS  BY   BANKRUPTCY 

276.  Only  the  United  States  Congress  has  power  to  pass 
a  bankrupt  law  discharging  insolvent  debtors  from  their 
preexisting  debts  and  other  contractual  obligations.  The 
bankruptcy  statute  enacted  by  Congress  in  1898  was  de- 
signed not  only  to  relieve  poor  debtors  and  enable  them  to 
start  life  anew,  but  also  to  prevent  one  creditor  from  ob- 
taining an  unfair  preference  over  the  others.  Bankruptcy 
proceedings  may  be  set  on  foot  not  only  by  an  insolvent 
debtor,  but  also  by  creditors,  and  the  statute  aims  at  ad- 
justing the  rights  of  all  parties  interested. 

277.  When  you  learn  that  one  of  your  debtors  has  gone 
into  bankruptcy  you  should  take  prompt  measures  to 
prove  your  claim  if  you  want  to  get  a  share  of  his  assets. 
You  must  prove  it  according  to  a  set  form,  printed  copies 
of  which  may  be  bought  from  any  law  stationer.  There 
are  different  forms  for  secured  and  unsecured  creditors, 
and  again  the  form  for  proof  by  a  partnership  is  different 
from  that  made  by  an  individual  creditor  or  a  corporation. 
The  treasurer  of  a  corporation  is  the  proper  officer  to 
swear  to  its  claim.  If  your  corporation  employs  no 
official  called  the  treasurer,  the  person  whose  duties  are 
most  nearly  like  those  of  a  treasurer  is  the  proper  one. 
For  instance,  the  cashier  of  a  national  bank  swears  to  the 
bank's  proof  of  claim. 

278.  If  you  claim  on  a  bill  for  merchandise,  a  full 
itemized  account  should  be  attached  to  your  sworn  proof. 
If  you  claim  on  a  promissory  note,  bond,  or  other  written 
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contract,  you  should  take  the  original  document  and  a 
copy  of  it  to  the  referee  in  bankruptcy.  He  will  compare 
the  two  and  file  the  copy  with  your  sworn  proof  of  claim, 
so  that  you  may  safely  preserve  the  original  yourself. 
Usually  you  have  a  year  within  which  to  file  your  claim, 
but,  if  possible,  prove  it  before  the  referee  several  days  in 
advance  of  the  first  meeting  of  the  bankrupt's  creditors. 
This  gives  you  a  chance  to  correct  your  proof  if  it  is  in  bad 
shape,  and  thus  to  qualify  yourself  to  vote  for  a  satisfac- 
tory trustee.  It  is  often  wise  to  give  your  attorney  written 
authority  to  vote  for  you  at  creditors'  meetings,  especially 
at  the  first  one  when  the  trustee  is  elected. 

279.  The  following  quotations  from  the  Bankrupt  Law 
of  July  1,  1898,  as  amended  February  5,  1903,  and  June 
15,  1906,  show  the  most  important  provisions  of  the  law  on 
this  subject : 

(A)  Who  may  become  bankrupts 

280.  Any  person  who  owes  debts,  except  a  corporation, 
shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary 
bankrupt. 

281.  Any  natural  person,  except  a  wage  earner,  or  a 
person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil, 
any  unincorporated  company,  and  any  corporation  en- 
gaged principally  in  manufacturing,  trading,  printing, 
publishing,  mining,  or  mercantile  pursuits,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  ad- 
judged an  involuntary  bankrupt  upon  default  or  an  im- 
partial trial,  and  shall  be  subject  to  the  provisions  and 
entitled  to  the  benefits  of  this  act.  Private  bankers,  but 
not  national  banks  or  banks  incorporated  under  state  or 
territorial  laws,  may  be  adjudged  involuntary  bankrupts. 
The  bankruptcy  of  a  corporation  shall  not  release  its 
officers,  directors,  or  stockholders,  as  such,  from  any  liabil- 
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ity  under  the  laws  of  a  state  or  territory  or  of  the  United 
States. 

(B)  How  to  force  one  into  bankruptcy 

282.  Acts  of  bankruptcy  by  a  person  shall  consist  of  his 
having  (1)  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  any  part  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, or  any  of  them;  or  (2)  transferred,  while  insolvent, 
any  portion  of  his  property  to  one  or  more  of  his  creditors 
with  intent  to  prefer  such  creditors  over  his  other  credit- 
ors; or  (3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal  proceedings, 
and  not  having  at  least  five  days  before  a  sale  or  final  dis- 
position of  any  property  affected  by  such  preference  va- 
cated or  discharged  such  preference;  or  (4)  made  a  gen- 
eral assignment  for  the  benefit  of  his  creditors,  or,  being 
insolvent,  applied  for  a  receiver  or  trustee  for  his  property, 
or  because  of  insolvency  a  receiver  or  trustee  has  been  put 
in  charge  of  his  property  under  the  laws  of  a  state,  of  a 
territory,  or  of  the  United  States;  or  (5)  admitted  in  writ- 
ing his  inability  to  pay  his  debts,  and  his  willingness  to  be 
adjudged  a  bankrupt  on  that  ground. 

283.  A  petition  may  be  filed  against  a  person  who  is  in- 
solvent, and  who  has  committed  an  act  of  bankruptcy  with- 
in four  months  after  the  commission  of  such  act.  Such 
time  shall  not  expire  until  four  months  after  the  date 
of  the  recording  or  registering  of  the  transfer  or  assign- 
ment, when  the  act  consists  in  having  made  a  transfer  of 
any  of  his  property  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment  for  the 
benefit  of  his  creditors,  if  by  law  such  recording  or  register- 
ing is  required  or  permitted,  or,  if  it  is  not,  from  the  date 
when  the  beneficiary  takes  notorious,   exclusive,   or  con- 
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tinuous  possession  of  the  property,  unless  the  petitioning 
creditors  have  received  actual  notice  of  such  transfer  or 
assignment. 

(C)  Bankrupt  partnerships 

284.  A  partnership,  during  the  continuation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the 
final  settlement  thereof,  may  be  adjudged  a  bankrupt.  The 
creditors  of  the  partnership  shall  appoint  the  trustee;  in 
other  respects  so  far  as  possible  the  estate  shall  be  admin- 
istered as  herein  provided  for  other  estates. 

285.  The  net  proceeds  of  the  partnership  property  shall 
be  appropriated  to  the  payment  of  the  partnership  debts, 
and  the  net  proceeds  of  the  individual  estate  of  each  part- 
ner to  the  payment  of  his  individual  debts.  Should  any 
surplus  remain  of  the  property  of  any  partner  after  pay- 
ing his  individual  debts,  such  surplus  shall  be  added  to  the 
partnership  assets,  and  be  applied  to  the  payment  of  the 
partnership  debts.  Should  any  surplus  of  the  partner- 
ship property  remain  after  paying  the  partnership  debts, 
such  surplus  shall  be  added  to  the  assets  of  the  individual 
partners  in  the  proportion  of  their  respective  interests  in 
the  partnership.    See  Section  386. 

286.  In  the  event  of  one  or  more  but  not  all  of  the  mem- 
bers of  a  partnership  being  adjudged  bankrupt,  the  part- 
nership property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged 
bankrupt ;  but  such  partner  or  partners  not  adjudged  bank- 
rupt shall  settle  the  partnership  business  as  expeditiously 
as  its  nature  will  permit,  and  account  for  the  interest  of 
the  partner  or  partners  adjudged  bankrupt. 
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(D)  Duties  and  exemptions  of  bankrupts 

287.  Exemptions  of  hankrupis.— This  act  shall  not 
affect  the  allowance  to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  state  laws  in  force  at  the  time  of  the 
filing  of  the  petition  in  the  state  wherein  they  have  had 
their  domicile  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition. 

288.  Duties  of  bankrupts. — The  bankrupts  shall  (1)  at- 
tend the  first  meeting  of  his  creditors,  if  directed  by  the 
court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his 
application  for  a  discharge,  if  filed;  (2)  comply  with  all 
lawful  orders  of  the  court;  (3)  examine  the  correctness  of 
all  proofs  of  claims  filed  against  his  estate ;  (4)  execute  and 
deliver  such  papers  as  shall  be  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in 
foreign  countries;  (6)  immediately  inform  his  trustee  of 
any  attempt,  by  his  creditors  or  other  persons,  to  evade  the 
provisions  of  this  act,  coming  to  his  knowledge;  (7)  in 
case  of  any  person  having  to  his  knowledge  proved  a  false 
claim  against  his  estate,  disclose  that  fact  immediately  to 
his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court 
within  ten  days,  unless  further  time  is  granted  after  the 
adjudication,  if  an  involuntary  bankrupt,  and  with  the 
petition  if  a  voluntary  bankrupt,  a  schedule  of  his  prop- 
erty, showing  the  amount  and  kind  of  property,  the  loca- 
tion thereof,  its  money  value  in  detail,  and  a  list  of  his 
creditors,  showing  their  residences,  if  known,  if  unknown, 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the 
consideration  thereof,  the  security  held  by  them,  if  any, 
and  a  claim  for  such  exemptions  as  he  may  be  entitled  to, 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the 
referee,  and  one  for  the  trustee;  and  (9)  when  present  at 
the  first  meeting  of  his  creditors,  and  at  such  other  times  as 
the  court  shall  order,  submit  to  an  examination  concern- 
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ing  the  conducting  of  his  business,  the  cause  of  his  bank- 
ruptcy, his  dealings  with  his  creditors  and  other  persons, 
the  amount,  kind,  and  whereabouts  of  his  property,  and,  in 
addition,  all  matters  which  may  affect  the  administration 
and  settlement  of  his  estate ;  but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding.  Provided,  however,  that  he  shall  not  be  re- 
quired to  attend  a  meeting  of  his  creditors,  or  at  or  for  an 
examination  at  a  place  more  than  one  hundred  and  fifty 
miles  distant  from  his  home  or  principal  place  of  business, 
or  to  examine  claims  except  when  presented  to  him,  unless 
ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown, 
and  the  bankrupt  shall  be  paid  his  actual  expenses  from 
the  estate  when  examined  or  required  to  attend  at  any 
place  other  than  the  city,  town  or  village  of  his  residence. 

(E)  Compositions:  the  discharge  of  bankrupts 

289.  (a)  A  bankrupt  may  offer  terms  of  composition  to 
his  creditors  after,  but  not  before,  he  has  been  examined  in 
open  court  or  at  a  meeting  of  his  creditors,  and  filed  in 
court  the  schedule  of  his  property  and  list  of  his  creditors, 
required  to  be  filed  by  bankrupts.  (&)  An  application  for 
the  confirmation  of  a  composition  may  be  filed  in  the  court 
of  bankruptcy  after,  but  not  before,  it  has  been  accepted  in 
writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a 
majority  in  amount  of  such  claims,  and  the  consideration 
to  be  paid  by  the  bankrupt  to  his  creditors,  and  the  money 
necessary  to  pay  all  debts  which  have  priority,  and  the 
costs  of  the  proceedings,  have  been  deposited  in  such  place 
as  shall  be  designated  by  and  subject  to  the  order  of  the 
judge,  (c)  A  date  and  place,  with  reference  to  the  con- 
venience of  the  parties  in  interest,  shall  be  fixed  for  the 
hearing  upon  each  application  for  the  confirmation  of  a 
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composition,  and  such  objections  as  may  be  made  to  its 
confirmation,  (d)  The  judge  shall  confirm  a  composition 
if  satisfied  that  (1)  it  is  for  the  best  interests  of  the  cred- 
itors; (2)  the  bankrupt  has  not  been  guilty  of  any  of  the 
acts,  or  failed  to  perform  any  of  the  duties  which  would 
be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  accept- 
ance are  in  good  faith,  and  have  not  been  made  or  procured 
except  as  herein  provided,  or  by  any  means,  promises,  or 
acts  herein  forbidden. 

290.  Upon  the  confirmation  of  a  composition,  the  con- 
sideration shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed.  Whenever  a  composition  is  not  con- 
firmed, the  estate  shall  be  administered  in  bankruptcy  as 
herein  provided.  The  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  composition  and 
those  not  affected  by  a  discharge. 

291.  Any  person  may,  after  the  expiration  of  one 
month,  and  within  the  next  twelve  months  subsequent  to 
being  adjudged  a  bankrupt,  file  an  application  for  a  dis- 
charge in  the  court  of  bankruptcy  in  which  the  proceed- 
ings are  pending;  if  it  shall  be  made  to  appear  to  the 
judge  that  the  bankrupt  was  unavoidably  prevented  from 
filing  it  within  such  time,  it  may  be  filed  within,  but  mot 
after,  the  expiration  of  the  next  six  months. 

292.  The  judge  shall  hear  the  application  for  a  dis- 
charge, and  such  proofs  and  pleas  as  may  be  made  in  oppo- 
sition thereto  by  parties  in  interest,  at  such  time  as  will 
give  parties  in  interest  a  reasonable  opportunity  to  be 
fully  heard,  and  investigate  the  merits  of  the  application 
and  discharge  the  applicant  unless  he  has  (1)  committed 
an  offense  punishable  by  imprisonment  as  herein  provided ; 
or  (2)  with  intent  to  conceal  his  financial  condition,  de- 
stroyed, concealed  or  failed  to  keep  books  of  account  or 
records  from  which  such  condition  might  be  ascertained; 
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or  (3)  obtained  property  on  credit  from  any  person  upon 
a  materially  false  statement  in  writing  made  to  such  per- 
son for  the  purpose  of  obtaining  such  property  on  credit; 
or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  filing  of  the  petition 
transferred,  removed,  destroyed  or  concealed,  or  permitted 
to  be  removed,  destroyed,  or  concealed  any  of  his  property 
with  intent  to  hinder,  delay  or  defraud  his  creditors;  or 
(5)  in  voluntary  proceedings  been  granted  a  discharge  in 
bankruptcy  within  six  years;  or  (6)  in  the  course  of  the 
proceedings  in  bankruptcy  refused  to  obey  any  lawful 
order  of  or  to  answer  any  material  question  approved  by 
the  court. 

293.  Debts  not  affected  by  a  discharge.— A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as  (1)  are  due  as  a  tax  levied  by 
the  United  States,  the  state,  county,  district  or  municipal- 
ity in  which  he  resides;  (2)  are  liabilities  for  obtaining 
property  by  false  pretenses  or  false  representations,  or  for 
maintenance  or  support  of  wife  or  child,  or  for  seduction  of 
an  unmarried  female,  or  for  criminal  conversation;  (3) 
have  not  been  duly  scheduled  in  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor,  if  known  to  the  bank- 
rupt, unless  such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy;  or  (4)  were  created  by 
his  fraud,  embezzlement,  misappropriation  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary  capacity. 

(F)  Offenses  against  the  bankruptcy  statute 

294.  A  person  shall  be  punished  by  imprisonment  for  a 
period  not  to  exceed  five  years,  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulently  appropri- 
ated to  his  own  use,  embezzled,  spent  or  unlawfully  trans- 
ferred any  property,  or  secreted  or  destroyed  any  docu- 
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ment  belonging  to  a  bankrupt  estate  which  came  into  his 
charge  as  trustee. 

295.  A  person  shall  be  punished  by  imprisonment  for 
a  period  not  to  exceed  two  years,  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulently  (1)  con- 
cealed while  a  bankrupt,  or  after  his  discharge,  from  his 
trustee  any  of  the  property  belonging  to  his  estate  in  bank- 
ruptcy; or  (2)  made  a  false  oath  or  account  in,  or  in  rela- 
tion to,  any  proceeding  in  bankruptcy;  or  (3)  presented 
under  oath  any  false  claim  for  proof  against  the  estate  of 
a  bankrupt,  or  used  any  such  claim  in  composition  person- 
ally or  by  agent,  proxy  or  attorney,  or  as  agent,  proxy  or 
attorney;  or  (4)  received  any  material  amount  of  property 
from  a  bankrupt  after  the  filing  of  the  petition,  with  intent 
to  defeat  this  act;  or  (5)  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as  a  consideration 
for  acting  or  forbearing  to  act  in  bankruptcy  proceedings. 

(0)  Management  of  bankrupt  estates 

296.  Appointment  of  referees.— The  Courts  of  Bank- 
ruptcy, that  is,  the  United  States  District  Courts,  shall, 
within  the  territorial  limits  of  which  they  respectively  have 
jurisdiction,  appoint  referees,  each  for  a  term  of  two  years, 
and  may,  in  their  discretion,  remove  them  because  their 
services  are  not  needed  or  for  other  cause ;  and  designate, 
and  from  time  to  time  change,  the  limits  of  the  districts  of 
referees,  so  that  each  county,  where  the  services  of  a  ref- 
eree are  needed,  may  constitute  at  least  one  district. 

297.  Duties  of  referees.— Referees  shall  (1)  declare 
dividends,  and  prepare  and  deliver  to  trustees  dividend 
sheets  showing  the  dividends  declared  and  to  whom  pay- 
able; (2)  examine  all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts,  and  cause  such  as  are  incom- 
plete or  defective  to  be  amended;    (3)    furnish  such  in- 
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formation  concerning  the  estates  in  process  of  administra- 
tion before  them  as  may  be  requested  by  the  parties  in 
interest;  (4)  give  notices  to  creditors  as  herein  provided; 
(5)  make  up  records  embodying  the  evidence,  or  the  sub- 
stance thereof,  as  agreed  upon  by  the  parties  in  all  con- 
tested matters  arising  before  them,  whenever  requested  to  do 
so  by  either  of  the  parties  thereto,  together  with  their  find- 
ings therein,  and  transmit  them  to  the  judges;  (6)  prepare 
and  file  the  schedules  of  property  and  lists  of  creditors  re- 
quired to  be  filed  by  the  bankrupts,  or  cause  the  same  to  be 
done,  when  the  bankrupts  fail,  refuse  or  neglect  to  do  so; 
(7)  safely  keep,  perfect  and  transmit  to  the  clerks  the 
records  herein  required  to  be  kept  by  them  when  the  cases 
are  concluded;  (8)  transmit  to  the  clerks  such  papers  as 
may  be  on  file  before  them  whenever  the  same  are  needed 
in  any  proceedings  in  courts,  and  in  like  manner  secure 
the  return  of  such  papers  after  they  have  been  used,  or,  if 
it  be  impracticable  to  transmit  the  original  papers,  trans- 
mit certified  copies  thereof  by  mail;  (9)  upon  application 
of  any  party  in  interest,  preserve  the  evidence  taken,  or 
the  substance  thereof,  as  agreed  upon  by  the  parties  before 
them  when  a  stenographer  is  not  in  attendance;  and  (10) 
whenever  their  respective  offices  are  in  the  same  cities  or 
towns  where  the  courts  of  bankruptcy  convene,  call  upon 
and  receive  from  the  clerks  all  papers  filed  in  courts  of 
bankruptcy  which  have  been  referred  to  them. 

298.  Appointment  of  trustees. — The  creditors  of  a  bank- 
rupt estate  shall,  at  their  firet  meeting  after  the  adjudi- 
cation, or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked,  or  if 
there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trus- 
tee or  three  trustees  of  such  estate.  If  the  creditors  do  not 
appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
shall  do  so. 
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299.  Duties  of  trustees. — Trustees  shall  respectively 
(1)  account  for  and  pay  over  to  the  estates  under  their 
control  all  interest  received  by  them  upon  property  of  such 
estate;  (2)  collect  and  reduce  to  money  the  property  of  the 
estates  for  which  they  are  trustees,  under  the  direction  of 
the  court,  and  close  up  the  estate  as  expeditiously  as  is  com- 
patible with  the  best  interests  of  the  parties  in  interest; 
(3)  deposit  all  money  received  by  them  in  one  of  the  desig- 
nated depositories;  (4)  disburse  money  only  by  check  or 
draft  on  the  depositories  in  which  it  has  been  deposited; 
(5)  furnish  such  information  concerning  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be 
requested  by  parties  in  interest;  (6)  keep  regular  accounts 
showing  all  amounts  received  and  from  what  sources,  and 
all  amounts  expended,  and  on  what  accounts;  (7)  lay  be- 
fore the  final  meeting  of  the  creditors  detailed  statements 
of  the  administration  of  the  estates;  (8)  make  final  reports 
and  file  final  accounts  with  the  courts  fifteen  days  before 
the  days  fixed  for  the  final  meetings  of  the  creditors;  (9) 
pay  dividends  within  ten  days  after  they  are  declared  by 
the  referees;  (10)  report  to  the  courts,  in  writing,  the  con- 
dition of  the  estates  and  the  amounts  of  money  on  hand, 
and  such  other  details  as  may  be  required  by  the  courts, 
within  the  first  month  after  their  appointment  and  every 
two  months  thereafter,  unless  otherwise  ordered  by  the 
courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and 
report  the  items  and  estimated  value  thereof  to  the  court 
as  soon  as  practicable  after  their  appointment. 

(H)  Creditors  and  their  claims 

300.  Proof  and  allowance  of  claims. — Proof  of  claims 
shall  consist  of  a  statement  under  oath,  in  writing,  signed 
by  a  creditor,  setting  forth  the  claim,  the  consideration 
therefor,  and  whether  any,  and  if  so  what,  securities  are 
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held  therefor,  and  whether  any,  and  if  so  what,  payments 
have  been  made  thereon,  and  that  the  sum  claimed  is  justly 
owing  from  the  bankrupt  to  the  creditor. 

301.  Claims  of  secured  creditors  and  those  who  have 
priority  may  be  allowed  to  enable  such  creditors  to  par- 
ticipate in  the  proceedings  at  creditors '  meetings  held  prior 
to  the  determination  of  the  value  of  their  securities  or 
priorities,  but  shall  be  allowed  for  such  sum  only  as  to  the 
courts  seem  to  be  owing  over  and  above  the  value  of  their 
securities  or  priorities. 

302.  Preferred  creditors.— A  person  shall  be  deemed  to 
have  given  a  preference  if,  being  insolvent,  he  has,  within 
four  months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  the  enforcement  of  such  judgment  or 
transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  preference  consists 
in  a  transfer,  such  period  of  four  months  shall  not  expire 
until  four  months  after  the  date  of  the  recording  or  regis- 
tering of  the  transfer,  if  by  law  such  recording  or  register- 
ing is  required. 

303.  If  a  bankrupt  shall  have  given  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  have  had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person.  If  a  creditor  has 
been  preferred,  and  afterwards  in  good  faith  gives  the 
debtor  further  credit  without  security  of  any  kind  for 
property  which  becomes  a  part  of  the  debtor's  estates,  the 
amount  of  such  new  credit  remaining  unpaid  at  the  time 
of  the  adjudication  in  bankruptcy  may  be  set  off  against 
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the  amount  which  would  otherwise  be  recoverable  from 
him. 

304.  The  court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the  United 
States,  state,  county,  district  or  municipality  in  advance  of 
the  payment  of  dividends  to  creditors,  and  upon  filing  the 
receipts  of  the  proper  public  officers  for  such  payment  he 
shall  be  credited  with  the  amount  thereof,  and  in  case  any 
question  arises  as  to  the  amount  or  legality  of  any  such  tax 
the  same  shall  be  heard  and  determined  by  the  court.  The 
debts  to  have  priority,  except  as  herein  provided,  and  to  be 
paid  in  full  out  of  bankrupt  estates,  and  the  order  of  pay- 
ment shall  be:  (1)  The  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  filing  the  petition;  (2) 
the  filing  fees  paid  by  creditors  in  involuntary  cases,  and, 
where  property  of  the  bankrupt,  transferred  or  concealed 
by  him  either  before  or  after  the  filing  of  the  petition,  shall 
have  been  recovered  for  the  benefit  of  the  estate  of  the 
bankrupt  by  the  efforts  and  at  the  expense  of  one  or  more 
creditors,  the  reasonable  expenses  of  such  recovery;  (3) 
the  cost  of  administration,  including  the  fees  and  mileage 
payable  to  witnesses  as  now  or  hereafter  provided  by  the 
laws  of  the  United  States,  and  one  reasonable  attorney's 
fee  for  the  professional  services  actually  rendered,  irre- 
spective of  the  number  of  attorneys  employed,  to  the  pe- 
titioning creditors  in  involuntary  cases,  to  the  bankrupt  in 
involuntary  cases  while  performing  the  duties  herein  pre- 
scribed, and  to  the  bankrupt  in  voluntary  cases,  as  the 
court  may  allow;  (4)  wages  due  to  workmen,  clerks,  travel- 
ing or  city  salesmen,  or  servants  which  have  been  earned 
within  three  months  before  the  date  of  the  commencement 
of  proceedings,  not  to  exceed  three  hundred  dollars  to  each 
claimant;  and  (5)  debts  owing  to  any  person  who  by  the 
laws  of  the  states  or  the  United  States  is  entitled  to  prior- 
ity. 
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305.  Declaration  and  payment  of  dividends. — Dividends 
of  an  equal  per  centum  shall  be  declared  and  paid  on  all 
allowed  claims,  except  such  as  have  priority  or  are  secured. 

(I)  State  insolvency  laws 

306.  The  various  states  of  the  Union  have  passed  local 
laws  for  the  administration  of  the  property  of  insolvent 
debtors.  These  state  laws  have  many  features  in  common 
with  the  national  bankrupt  statute  heretofore  treated  in 
this  chapter.    See  Section  276. 

307.  One  reason  for  passing  the  United  States  Bank- 
ruptcy Law  was  to  provide  a  uniform  system  for  admin- 
istering bankrupt  estates  throughout  the  country,  for  the 
insolvent  laws  of  the  various  states  differ  in  many  particu- 
lars. The  United  States  law  provides  that  if  the  property 
of  any  person  or  corporation  subject  to  its  terms  shall  be 
taken  charge  of  by  an  assignee  or  receiver  under  state 
laws,  this  will  justify  the  creditors  in  having  the  matter 
transferred  to  the  United  States  Bankruptcy  Courts.  See 
Section  282. 

In  re  Pickens  Mfg.  Co.,  20  Am.  B.R.  (Ga.)  202  (1908).  The 
Georgia  Code  provides  that  in  case  any  corporation,  not  municipal, 
or  any  trader  or  firm  of  traders,  "  shall  fail  to  pay  at  maturity  any 
one  or  more  matured  debts,"  a  court  of  equity  shall  have  power  to 
appoint  a  receiver  on  a  creditor's  petition.  Under  this  section  with 
the  consent  of  the  Pickens  Manufacturing  Company  temporary  re- 
ceivers were  appointed  by  the  Georgia  state  court.  Afterwards  cer- 
tain creditors  filed  a  petition  for  involuntary  bankruptcy  in  the 
United  States  Court,  alleging  that  by  consenting  to  the  appointment 
of  receivers  in  the  state  court,  the  company  had  committed  an  act 
of  bankruptcy.  Held  that  the  company  had  committed  an  act  of 
bankruptcy  within  the  meaning  of  Section  282,  subsection  4.  More- 
over, the  operation  of  the  state  insolvency  law  was  suspended  by  the 
passage  of  the  national  bankruptcy  act,  and  all  proceedings  under 
the  former  were  void. 
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QUESTIONS 

1.  Where  is  the  exclusive  power  to  pass  a  bankrupt  law  affect- 
ing antecedent  obligations,  lodged? 

2.  What  was  the  design  of  the  National  Bankruptcy  Act  of 
1898? 

3.  Who  may  start  bankruptcy  proceedings? 

4.  When  you  learn  that  one  of  your  debtors  has  gone  into 
bankruptcy  how  should  you  proceed  to  get  a  share  of  his  estate? 

5.  How  are  proofs  of  debt  executed  when  the  claimant  is:  (a) 
a  corporation;  (6)  a  national  bank;  (c)  a  partnership? 

6.  How  long  a  time  has  a  creditor  of  a  bankrupt  in  which  to  file 
a  proof  of  claim? 

7.  Who  may  become  a  voluntary  bankrupt? 

8.  May  a  corporation  file  a  petition  to  be  adjudged  a  voluntary 
bankrupt? 

9.  Who  may  be  adjudged  an  involuntary  bankrupt? 

10.  Enumerate  the  five  acts  of  bankruptcy, 

1 1 .  Within  what  time  must  a  petition  against  a  person  who  is 
insolvent,  and  who  has  committed  an  act  of  bankruptcy,  be  filed? 

12.  May  a  partnership  become  a  bankrupt? 

13.  Who  appoints  a  trustee  in  the  case  of  bankrupt  partnerships? 

14.  How  is  the  property  of  the  partnership '  apportioned  as 
between  the  creditors  of  the  partnership  and  the  creditors  of  the 
respective  partners?  What  effect  does  the  bankruptcy  of  one  of  the 
members  of  a  partnership  have  upon  the  partnership  property? 

15.  What  exemptions  are  allowed  to  bankrupts? 

16.  Enumerate  the  duties  of  bankrupts. 

17.  When  may  a  bankrupt  offer  terms  of  composition  to  his 
creditors?  When  may  an  application  for  the  confirmation  of  a 
composition  be  filed? 

18.  When  will  the  judge  confirm  a  composition?  Upon  the 
confirmation  of  a  composition  how  is  the  consideration  distributed? 
What  is  the  effect  if  the  composition  is  not  confirmed? 

1 9.  Does  the  confirmation  of  a  composition  discharge  the  bank- 
rupt from  his  debts? 

20.  Within  what  time  may  a  bankrupt  file  an  application  for  a 
discharge? 
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21.  What  are  the  proceedings  upon  an  application  for  a  dis- 
charge? 

22.  What  acts,  if  committed  by  the  bankrupt,  will  prevent  the 
granting  of  such  an  application? 

23.  What  debts  are  not  affected  by  a  discharge? 

24.  Enumerate  certain  offenses  against  the  bankruptcy  act 
and  state  the  penalties  for  each. 

25.  How  are  referees  in  bankruptcy  appointed? 

26.  How  long  do  they  hold  oflBce?  What  are  the  duties  of 
referees? 

27.  How  are  trustees  in  bankruptcy  appointed?  What  are  the 
duties  of  trustees? 

28.  Of  what  does  a  proof  of  claim  in  bankruptcy  consist? 

29.  What  is  the  rule  with  regard  to  the  claims  of  secured  credi- 
tors? 

30.  Who  are  preferred  creditors? 

31.  What  is  the  effect  of  a  preference  where  the  person  receiving 
it  or  to  be  benefited  thereby  or  his  agent  therein  shall  have  had 
reasonable  cause  to  believe  that  it  was  intended  as  a  preference? 

32.  What  debts  will  the  court  order  the  trustee  to  pay? 

33.  What  is  the  usual  order  of  priority  in  payment  of  debts? 
On  what  claims  are  dividends  declared? 

34.  May  a  state  pass  a  bankrupt  act?  What  is  the  effect  of  the 
transfer  of  an  insolvent's  property  under  state  laws  to  a  receiver 
or  trustee? 
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CHAPTER  XIX 

THE  FORMATION  OF  AGENCY 

308.  An  agent  is  one  who  is  authorized  to  act  on  behalf 
of  another,  and  who  does  so  act.  The  person  for  whom  he 
acts  is  called  the  principal  or  employer,  and  the  person  act- 
ing is  called  the  servant,  agent,  or  employee.  Agency  is 
defined  as  a  relation  created  by  agreement,  whereby  one 
person  employs  another  to  act  for  him  in  respect  of  a  par- 
ticular transaction  or  series  of  transactions. 

309.  The  California  Code  (paragraph  2295)  declares: 
"  An  agent  is  one  who  represents  another  called  the  prin- 
cipal in  dealings  with  third  persons ;  such  representation  is 
called  agency."  Similar  provisions  exist  in  many  other 
states. 

310.  There  are  two  classes  of  agents:  (1)  general 
agents;  (2)  special  agents.  A  general  agent  is  one  author- 
ized to  transact  all  his  prineipal's  business,  or  all  his  busi- 
ness of  some  particular  kind.  A  special  agent  is  an  agent 
authorized  to  do  one  or  more  specific  acts  for  his  principal 
in  pursuance  of  particular  instructions. 

311.  An  agent  may  not  usually  delegate  his  authority, 
for  the  relation  of  principal  and  agent  presupposes  a  high 
degree  of  confidence  on  the  part  of  the  principal  in  the 
personal  ability  and  integrity  of  the  agent.    The  power  of 
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attorney  given  below  specially  authorizes  the  agent  to  sub- 
stitute another  in  his  place.  The  latter  is  called  a  sub- 
agent. 

312.  There  are  four  methods  by  which  the  relation  of 
principal  and  agent  may  be  created :  first,  by  express 
agreement ;  second,  by  conduct  or  relationship ;  third,  by 
estoppel ;  fourth,  by  ratification. 

(A)  Agency  created  by  express  agreement 

313.  This  is  the  usual  method  by  which  the  relation  of 
principal  and  agent  is  formed.  Where  agency  is  created 
in  this  manner,  the  agreement  may  be,  first,  merely  oral ;  or 
second,  written ;  or  third,  sealed  and  written.  An  oral  con- 
tract of  agency  is  good  for  most  purposes,  and,  in  many 
jurisdictions,  has  been  held  sufficient  to  appoint  an  agent 
even  for  the  sale  of  lands.  While  a  writing  is  seldom  neces- 
sary to  create  the  relation  of  agency,  it  is  safer  to  have  the 
appointment  confirmed  by  means  of  a  written  instrument. 
In  some  states  authority  to  execute  an  instrument  under 
seal  can  be  conferred  only  by  means  of  an  instrument  un- 
der seal,  a  mere  written  authority  being  insufficient  for  this 
purpose. 

314.  A  document  appointing  an  agent  is  called  a  power 
of  attorney  or  letter  of  attorney.  A  form  of  power  or  let- 
ter of  attorney  to  sell  real  estate  is  given  on  page  171. 
Except  in  the  case  of  an  authorization  to  sell  or  mortgage 
real  estate,  it  is  seldom  necessary  to  have  the  power  or 
letter  of  attorney  acknowledged,  as  is  done  in  the  form  on 
page  171. 

(B)  Agency  implied  from  conduct  or  relationship 
1.  From  Conduct 
315.  The  appointment  of  an  agent  need  not  be  by  ex- 
press words,  but  may  be  implied  from  the  conduct  or  rela- 
tion of  the  parties.     Partners,  for  example,  are  general 
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Know  All  Men  by  these  Presents,  That  i,  Thomas 
Osborne,  of  the  City  of  Chicago,  County  of  Cook,  State  of 
Illinois,  have  made,  constituted,  and  appointed,  and  by  these 
presents  do  make,  constitute,  and  appoint  Eugene  Wray- 
burn,  of  New  York,  Kings  County,  State  of  New  York,  my 
true  and  lawful  attorney  for  me  and  in  my  name,  place,  and 
stead,  to  grant,  bargain,  and  sell  premises  657  Pacific  Avenue, 
New  York,  N.  Y.,  for  such  price  and  on  such  terms  as  to  him 
shall  seem  best,  and  for  me  and  in  my  name  to  make,  execute, 
acknowledge,  and  deliver  good  and  sufficient  deeds  and  con- 
veyances for  the  same  either  with  or  without  covenants  and 
warranties,  and  to  receive  all  sums  of  money  which  shall 
become  due  and  owing  to  me  by  means  of  such  bargain  and 
sale,  and  to  take  all  lawful  means  for  the  recovery  thereof. 

Giving  and  Granting  unto  my  said  attorney  full  power 
and  authority  to  do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in  and  about 
the  premises  as  fully  to  all  intents  and  purposes  as  I  might 
or  could  do  if  personally  present,  with  full  power  of  substitu- 
tion and  revocation,  hereby  ratifying  and  confirming  all  that 
my  said  attorney,  or  his  substitutes,  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  this  24th  day  of  August,  1909. 

[Signed]     Thomas  Osborne,        (seal) 

Signed,  sealed,  and  delivered  in  the 
presence  of: 

[Signed]    Mortimer  Lightwood. 

State  of  Illinois  \ 
Cook  County  f^^" 

On  the  24th  day  of  August,  a.d.,  1909,  before  me  per- 
sonally came  Thomas  Osborne,  known  to  me  to  be  the  in- 
dividual described  and  who  executed  the  foregoing  instrument, 
and  he  duly  acknowledged  that  he  executed  the  same  and 
desired  that  the  same  be  recorded  as  such. 

[Signed]    Jacob  Anderson, 
[notarla-lI  Notary  PubUc, 

I     seal     J  Commission  expires  January  5,  1913. 
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agents  for  one  another  in  all  matters  within  the  scope  of 
the  partnership  business.    See  Chapter  XXIII. 

316.  Many  other  circumstances  may  justify  the  implica- 
tion of  agency.  For  example,  a  guest  of  a  hotel  is  war- 
ranted in  assuming  that  the  clerk  in  charge  of  the  office  who 
assigns  rooms,  etc.,  has  authority  to  take  charge  of  money 
handed  to  him  for  safe  keeping,  the  reason  being  that  it  is 
customary  for  a  hotel  clerk  to  receive  the  valuables  of 
guests  for  safe  keeping.  One  should,  however,  be  careful 
about  inferring  that  because  a  person  is  an  agent  for  one 
purpose,  he  is  also  an  agent  for  another  similar  though  un- 
connected purpose. 

Noble  v.  Burney,  124  Ga.  960  (1906).  Barney  rented  a  store- 
house from  Noble  from  February  1,  1902,  to  February  1,  1903. 
During  the  year  he  paid  the  rent  to  McOsker,  Noble's  agent  to 
collect  rents.  Before  Burney's  year  expired,  McOsker  verbally 
renewed  Burney's  lease  for  another  year.  Noble  denied  that 
McOsker  was  authorized  to  renew  the  contract  of  rental,  and  sued 
to  put  Burney  out  of  possession.  Held,  the  fact  that  McOsker  was 
Noble's  agent  to  receive  rents  did  not  prove  that  he  was  his  agent 
to  make  a  contract  of  rental. 

2.  From  Relationship 

317.  Usually  the  fact  that  one  person  is  related  by  blood 
or  marriage  to  another  gives  him  no  right  to  represent  the 
other.  But  where  a  husband  does  not  provide  his  wife 
with  necessaries,  the  wife's  agency  to  purchase  necessaries 
for  herself  and  minor  children  on  her  husband 's  credit  will 
be  presumed.  A  minor  child  has  also  implied  authority  to 
purchase  necessaries  on  his  father's  credit,  in  case  of  the 
father 's  wrongful  neglect  to  supply  them.    See  Section  85. 

(C)  Agency  created  by  estoppel 

318.  Agency  may  also  arise  against  the  wishes  of  the 
one  held  liable  as  a  principal,  if  he  has  allowed  himself  to 
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appear  such.  Thus,  where  A  holds  B  out  as  his  agent,  or 
knowingly  permits  B  to  hold  himself  out  as  his,  A's,  agent, 
for  the  transaction  of  certain  business,  A  is  estopped  (that 
is,  precluded)  from  denying  to  third  persons  who  have 
acted  on  the  faith  of  the  representation  that  B  is  his  agent. 
Whether  or  not  A  intended  to  be  bound  as  principal  is  im- 
material, so  far  as  third  persons  who  acted  in  reliance  on 
the  representation  are  concerned. 

Black  Lick  Lumber  Co.  v.  Camp  Construction  Co.,  60  S.  E. 
(W.  Va.)  409  (1908).  The  Camp  Construction  Company  was  build- 
ing a  tunnel  for  a  railroad.  Graham,  acting  as  general  manager  for 
the  Construction  Company,  bought  provisions  and  lumber  from  the 
Black  Lick  Lumber  Company.  The  Construction  Company  refused 
to  pay  for  them,  denying  Graham's  authority,  and  the  Lumber 
Company  sued.  Hdd,  Graham's  acts  in  buying  on  the  credit  of  the 
Construction  Company  were  so  open  and  notorious  that  they  must 
have  been  known  and  assented  to  by  the  Construction  Company. 
The  Construction  Company  was,  therefore,  liable  as  a  principal. 

319.  In  order  to  prove  an  agency  by  estoppel  one  must 
show  a  representation  from  which  the  agency  relation 
might  be  reasonably  inferred,  and  that  one  has  acted  on  the 
faith  of  this  representation. 

(D)  Agency  creafed  by  ratification 

320.  The  fourth  method  in  which  agency  may  arise  is 
by  ratification  of  past  acts.  "Where  B  assumes  to  act  as  the 
agent  of  A,  either  without  any  real  or  apparent  authority, 
or  in  excess  of  his  authority,  A  is  not  liable  unless,  with  full 
knowledge  of  the  fact  that  B  has  assumed  to  act  as  his 
agent,  he  acquiesces  in  or  receives  the  benefits  of  B's  acts. 
In  this  case  A  will  be  held  to  have  ratified  B's  unauthor- 
ized conduct.  Such  subsequent  ratification  is  equivalent  to 
a  prior  authorization. 

Stetson  Preston  Co.  v.  H.  S.  Dodson  &  Co.,  103  S.W.  (Tex.) 
685  (1907).    Stetson  Preston  Company  had  sold  goods  to  H.  S. 
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Dodson  &  Company.  The  amount  due  was  in  dispute.  Dodson  & 
Company  arranged  a  settlement  with  McClellan,  the  agent  of  the 
Stetson  Preston  Company,  and  sent  a  check  to  the  Stetson  Pres- 
ton Company  for  the  amount  with  a  letter,  stating  that  it  was  in 
full  settlement  of  their  claim  pursuant  to  the  agreement  made  with 
McClellan.  Stetson  Preston  Company  cashed  the  check,  but  wrote 
Dodson  that  they  did  not  intend  to  be  bound  by  the  settlement 
made  by  McClellan,  although  they  would  credit  the  amount  on 
account.  Then  Stetson  Preston  Company  sued  Dodson  for  the 
balance.  Held  that  they  could  not  recover.  They  could  not  re- 
pudiate the  settlement  and  at  the  same  time  use  the  check  sent 
in  pursuance  thereof.  Even  though  the  act  of  McClellan  was 
unauthorized,  retaining  and  using  the  check  amounted  to  a  rati- 
fication. 


QUESTIONS 

1.  Define  agency.     Principal.    Agent. 

2.  How  many  classes  of  agents  are  there?    Define  each  class. 

3.  What  is  the  rule  as  to  the  delegation  of  his  authority  by  an 
agent? 

4.  Enumerate  the  methods  by  which  the  relation  of  principal 
and  agent  may  be  created. 

5.  Define  a  power  of  attorney  or  letter  of  attorney.    Give  a 
specimen  form  of  power  of  attorney. 

6.  From  what  circumstances  may  the  relation  of  principal  and 
agent  be  implied? 

7.  What  are  the  limits  of  a  wife's  agency  for  her  husband? 

8.  What  are  the  limits  of  a  minor's  agency  for  his  parent? 

9.  Define  agency  by  estoppel.    Give  an  illustration. 

10.  Define  and  illustrate  agency  by  ratification. 


CHAPTER   XX 

RIGHTS  AND  OBLIGATIONS  OP  PRINCIPALS,  AGENTS,  AND  THIRD 

PARTIES  ' 

321.  Since  right  and  obligation  are  converse  terms,  it 
follows  that  a  consideration  of  the  rights  of  a  principal  as 
against  his  agent  will  include  the  obligations  due  by  an 
agent  to  his  principal.  It  will  suffice  then  to  speak  merely 
about  the  obligations  which  are  incurred  by  principals, 
agents,  and  third  parties.  These  may  be  divided  into  six 
classes:  f,rst,  obligations  of  the  agent  toward  his  princi- 
pal ;  second,  obligations  of  the  agent  toward  third  parties ; 
third,  obligations  of  the  principal  toward  his  agent ;  fourth, 
obligations  of  the  principal  toward  third  parties ;  fifth,  ob- 
ligations of  third  parties  toward  the  principal ;  sixth,  obli- 
gations of  third  parties  toward  the  agent. 

(A)  The  agent's  obligations  toward  his  principal 

322.  An  agent  must  follow  his  principal's  instructions 
with  fidelity.  Sometimes  instructions  of  the  principal  will 
be  implied  from  a  trade  usage  or  custom,  or  from  a  previous 
course  of  dealing  between  the  parties.  Express  instruc- 
tions, however,  will  prevail  over  any  which  might  be  so  im- 
plied. The  agent  is  liable  for  any  deviation  from  his  in- 
structions which  results  in  damage  to  his  principal.  But 
he  is  excused  from  following  his  principal's  instructions 
where  they  involve  the  commission  of  an  illegal  or  immoral 
act. 

175 
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Chase  v.  Baskerville,  93  Minn.  402  (1904).  Chase  shipped 
an  automobile  to  Baskerville  at  Watertown,  South  Dakota,  to  be 
sold  for  a  certain  price,  Baskerville,  without  Chase's  permission, 
sold  the  automobile  to  Mowbray  for  about  half  the  price  fixed  by 
Chase.  Chase  sued  Baskerville  for  the  difference  between  the  price 
at  which  he  was  authorized  to  sell  the  automobile  and  the  price  at 
which  he  had  actually  sold  it.  Hdd  that  Baskerville  was  liable 
to  Chase  for  violating  his  instructions. 

323.  An  agent  who  is  compensated  for  his  services  is 
bound  to  serve  his  principal  with  reasonable  skill  and  ordi- 
nary diligence.  He  is  liable  for  any  loss  due  to  lack  of 
either  of  these  qualities.  But  he  does  not  generally  insure 
the  success  of  any  enterprise  which  he  undertakes.  There- 
fore, if  he  has  acted  in  good  faith  and  with  reasonable  care 
and  skill,  he  is  not  responsible  for  mere  errors  of  judgment. 
Neither  is  he  liable  for  loss  of  property  by  theft  or  fire,  if 
he  has  not  been  negligent. 

Citizens'  Savings  Association  v.  Friedley,  123  Ind.  143 
(1889).  On  the  advice  of  Friedley,  an  attorney,  who  certified  that 
title  to  certain  real  estate  was  available  to  secure  a  loan,  the  asso- 
ciation lent  $400  to  one  of  its  shareholders.  The  real  estate  was 
owned  by  the  applicant  and  his  wife  as  tenants  by  the  entireties. 
The  borrower  died,  and  his  wife  successfully  resisted  a  suit  to 
foreclose  the  mortgage  on  the  ground  that  she  had  signed  the  note 
and  mortgage  merely  as  surety  for  her  husband.  Thereupon  the 
association  sued  the  attorney,  Friedley.  Held  that  Friedley  was 
not  liable,  as  he  had  given  the  advice  with  reasonable  skill  and 
knowledge.  The  fact  that  the  Supreme  Court  decided  after  he  had 
given  the  advice  that  a  mortgage  executed  by  husband  and  wife  on 
lands  held  by  them  as  tenants  by  the  entireties  was  void,  did  not 
make  him  negligent,  as  that  was  a  point  of  law  not  finally  decided 
before,  and  a  point  upon  which  well-informed  lawyers  might  differ. 

324.  A  gratuitous  agent  is  not  generally  liable  for  omit- 
ting to  do  what  he  has  promised  his  principal.  If  he  sets 
about  doing  it,  however,  he  is  liable  for  any  gross  negli- 
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gence  of  which  he  may  be  guilty.  And  if  he  gives  his 
principal  to  understand  that  he  has  certain  skill  or  knowl- 
edge, he  will  be  liable  for  any  loss  or  injury  arising  from 
the  failure  to  exercise  such  skill  or  knowledge. 

IsHAM  V.  Post,  141  N.  Y.  100  (1894).  Post  was  a  banker  in 
New  York  City.  Isham  employed  Post  to  lend  $25,000  for  him, 
which  Post  agreed  to  do  gratuitously.  Post  lent  the  money  neg- 
ligently, taking  as  collateral  certain  certificates  of  stock  which  had 
been  forged.  As  a  consequence,  loss  resulted  to  Isham.  Held 
that  Post  was  Uable.  The  fact  that  Post's  services  were  rendered 
gratuitously  did  not  free  him  from  obligation  to  display  whatever 
knowledge  and  abihty  he  had  held  himself  out  as  possessing. 

325.  The  relation  of  principal  and  agent  being  a  fiduci- 
ary one,  it  is  the  agent's  duty  to  exercise  good  faith  and 
loyalty  toward  his  principal.  Therefore,  the  agent  may 
not  enter  into  any  transaction  in  which  he  has  a  secret  per- 
sonal interest  or  in  which  he  secretly  assumes  a  position  an- 
tagonistic to  his  principal.  He  cannot  act  both  as  a  party 
in  interest  and  an  agent  without  explaining  to  his  prin- 
cipal about  his  dual  capacity.  He  must  not  represent  two 
parties  in  a  transaction  where  their  interests  conflict  with- 
out first  getting  the  consent  of  both.  If  he  violates  this 
rule,  he  is  not  entitled  to  compensation  from  either,  unless 
his  principals  ratify  his  double  agency. 

326.  The  agent's  duty  of  good  faith  toward  his  prin- 
cipal demands  that  he  shall  not  make  any  profit  for  him- 
self out  of  the  relationship,  other  than  that  agreed  upon  as 
a  compensation  for  his  services.  Where  an  agent  uses  his 
position  as  agent  for  his  own  benefit,  the  advantage  thus  ac- 
quired will  be  held  to  belong  to  his  employer. 

Montgomery  v.  Hundley,  103  S.  W.  (Mo.)  527  (1907).  Hund- 
ley, Shackelford,  and  McKnight  were  shareholders  in  a  close 
corporation.  Hundley  got  an  option  on  Shackelford's  stock  for 
$  5,750.     Later  he  told  Montgomery  that  he  could  purchase  some 
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of  the  company's  stock  for  Montgomery,  if  the  latter  would  author- 
ize him  to  do  so.  Montgomery  assented,  and  Hundley  sold  Mont- 
gomery Shackelford's  stock  for  $7,000.  When  Montgomery 
learned  all  these  facts,  he  sued  Hundley  to  set  aside  the  contract 
and  get  back  his  money.  Held  that  Montgomery  was  entitled  to 
recover.  Hundley  was  Montgomery's  agent  to  buy  stock,  and 
could  not  make  a  profit  for  himself  by  acting  both  for  Montgomery 
to  buy  the  stock  and  for  himself  to  sell  it. 

327.  An  agent  must  account  to  his  principal  for  all 
money  and  property  coming  into  his  hands  by  virtue  of  the 
agency.  He  should,  therefore,  keep  accurate  records  of 
everything  received  by  him,  and  submit  statements  thereof 
to  his  principal  as  often  as  required  by  the  contract  of  em- 
ployment or  upon  demand.  He  ought  never  to  mingle  his 
own  property  or  money  with  that  of  his  principal.  If  he 
does  so,  and  it  is  impossible  to  distinguish  which  belongs 
to  the  principal  and  which  to  the  agent,  the  whole  will  be 
awarded  to  the  principal. 

(B)  The  agent's  obligations  toward  third  parties 

328.  A  person  who  contracts  with  a  third  party  as  an 
agent,  and  who  is  known  to  be  so  contracting,  does  not  in- 
cur any  personal  liability.  The  intention  of  the  parties  is 
to  bind  only  the  principal  and  the  third  party,  and  ordi- 
narily they  alone  are  bound.  Where  the  agent's  act  is 
authorized,  it  is  just  as  much  the  act  of  the  principal  as  if 
he  were  present  contracting  in  person. 

329.  If,  however,  the  agent  does  not  reveal  the  fact  that 
he  is  an  agent,  and  it  is  subsequently  disclosed  to  the  third 
party,  he  may  proceed  either  against  the  agent  or  the 
principal.  But  when  he  has  shown  his  intention  of  pro- 
ceeding against  a  certain  one  of  them,  he  cannot  after- 
wards drop  this  course  and  hold  the  other. 

330.  Where  an  agent  exceeds  or  departs  from  the 
authority  conferred  on  hitn  by  his  principal,   the  third 
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party  failing  to  hold  the  principal  liable,  can  force  the 
agent  personally  to  make  the  loss  good,  provided  the  third 
party  did  not  know  at  the  outset  that  the  agent  was  guilty 
of  violating  his  instructions. 

Brown  v.  Bradlee,  156  Mass.  28  (1892).  Bradlee  and  others 
offered  a  reward  in  the  following  terms:  "$2,500  reward  will  be 
paid  to  any  person  furnishing  evidence  that  will  lead  to  the  arrest 
and  conviction  of  the  person  who  shot  Cunningham.  (Signed) 
Bradlee,  Ruggles,  Simpson,  Selectmen  of  Milton."  Brown  earned 
the  reward,  but  the  town  of  Milton  refused  to  pay  it  on  the  ground 
that  the  selectmen  had  overstepped  their  powers  in  the  matter. 
Held  that  Bradlee,  Ruggles,  and  Simpson  were  personally  liable  in 
view  of  the  fact  that  they  had  no  authority  to  offer  this  reward  on 
behalf  of  the  town  of  Milton. 

331.  An  agent  is  not  liable  to  third  persons  by  reason 
of  his  omission  to  perform  a  duty  owing  to  his  principal. 
But  once  he  has  actually  entered  upon  the  performance  of 
an  act  which  results  in  injury  to  a  third  person,  he  becomes 
responsible  for  the  damage  therefrom  ensuing.  He  cannot 
excuse  himself  for  committing  a  wrong  by  showing  that  he 
was  acting  on  behalf  of  another  person. 

(G)  The  principal's  obligations  toward  his  agent 

1.    As  RESPECTS  THE  AGENT 's  COMPENSATION  AND  DUTIES. 

332.  The  agent's  right  to  remuneration  depends  upon 
the  circumstances  of  the  case.  Where  there  is  an  express 
agreement  as  to  the  amount  of  the  agent's  compensation,  his 
rights  are  limited  to  that  agreement.  The  agreement  may 
be  definite  and  conclusive  as  to  the  amount,  or  the  agent's 
compensation  may  be  made  to  depend  upon  a  contingency. 
Where  there  is  no  promise  to  pay,  and  A  performs  services 
for  B,  at  B's  request,  the  law  generally  implies  a  promise 
on  B's  part  to  pay  A  what  his  services  are  reasonably 
worth.     But  where  one  performs  services  without  request 
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from  another,  or  under  circumstances  where  no  promise  to 
pay  can  be  reasonably  inferred,  the  law  will  not  enforce 
payment. 

Lee  v.  Lee,  6  Gill.  &  J.  (Md.)  316  (1834).  Stephen  Lee  for  a 
period  of  six  years  superintended  his  father's  farms.  On  the 
father's  death,  Stephen  Lee  filed  a  claim  for  compensation  at  the 
rate  of  $150  per  annum  for  this  work.  There  was  no  agreement  by 
the  father  to  pay,  and  it  was  proved  that  Stephen  had  said  that 
he  expected  that  his  father  would  provide  for  his  compensation  in 
his  will.  Held  that  Stephen  could  not  recover,  as  he  had  rendered 
the  services  without  any  promise  of  remuneration,  express  or  im- 
plied, or  without  expectation  of  being  paid  the  value  thereof,  but 
rather  with  a  view  to  getting  a  voluntary  legacy. 

333.  Unless  otherwise  agreed,  the  agent  becomes  en- 
titled to  remuneration  only  when  he  has  fully  performed 
the  services  for  which  he  was  employed.  If  the  services 
have  been  so  carelessly  rendered  as  to  make  them  of  no 
value  to  the  principal,  the  agent  is  entitled  to  no  compen- 
sation whatever.  Slight  negligence  subjects  the  agent  to 
the  loss  of  such  part  of  his  compensation  as  is  equivalent 
to  the  damage  suffered  by  the  principal  through  the 
agent's  negligence. 

334.  The  agent  is  entitled  to  be  reimbursed  for  all 
legitimate  advances  made  by  him  on  behalf  of  his  principal. 
The  principal  must  also  compensate  the  agent  for  any  loss 
or  damage  necessarily  suffered  by  the  agent  in  the  per- 
formance of  the  principal's  business. 

2.   As  RESPECTS  THE  AGENT 'S  HEALTH  AND  SAFETY. 

335.  A  master  owes  to  his  servant  the  duty  of  exercis- 
ing ordinary  care  to  protect  him  from  injury,  of  providing 
him  a  reasonably  safe  place  to  work  in,  and  reasonably  safe 
tools  and  appliances,  and  of  selecting  competent  fellow- 
workmen.    If  the  servant  is  injured  through  the  master's 
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neglect  of  this  duty  tho  master  is  liable.  But  the  servant  is 
not  entitled  to  compensation  from  the  master  for  his  in- 
juries, if  it  appears  that  the  servant  himself  was  to  blame. 
If  his  own  carelessness  in  any  way  contributed  to  the  in- 
jury of  which  he  complains,  he  has  no  right  to  call  upon 
the  master  for  compensation  for  this  injury.  This  is  known 
in  the  law  as  ' '  contributory  negligence. ' ' 

336.  Where  a  master  uses  due  diligence  in  the  selection 
of  competent  and  trusty  servants,  he  is  not  answerable  to 
one  of  them  for  any  injury  received  by  him  in  consequence 
of  the  carelessness  of  another,  while  both  are  engaged  in 
the  same  service,  unless  the  employee  whose  negligence 
caused  the  injury  was  a  vice  principal.  A  vice  principal  is 
one  who  is  in  such  a  position  of  command  toward  the  in- 
jured employee  that  he  is  regarded  as  taking  the  principal 's 
place.  This  rule  is  called  "  the  fellow-servant  rule."  It 
has  been  done  away  with  in  some  states. 

(D)  The  principal's  obligations  toward  third  parties 

337.  A  principal  is  liable  to  third  parties  for  all  the 
authorized  acts  of  his  agent.  The  principal  is  also  liable 
to  third  parties  for  the  unauthorized  acts  of  his  agent,  if  he 
subsequently  ratifies  them.  Where  an  agent  acts  within 
the  scope  of  the  authority  with  which  his  principal  has 
seemingly  clothed  him,  the  principal  is  liable  to  a  third  per- 
son for  acts  in  excess  of  the  agent's  actual  authority  un- 
less the  third  person  knew  that  the  agent  was  exceeding  his 
powers. 

Brown  v.  Gbady,  92  Pac.  (Wyo.)  622  (1907).  Grady  author- 
ized his  agent  Jones  to  sell  certain  real  estate  for  $2,200,  $400 
down,  the  balance  in  four  equal  annual  installments,  all  taxes  and 
assessments  to  be  paid  by  the  purchaser,  the  deed  to  be  delivered 
on  payment  of  the  second  installment.  Jones  contracted  to  sell  to 
Brown  and  to  deliver  the  deed  on  the  first  annual  payment.  No 
provision  was  made  as  to  payment  of  taxes  and  assessments. 
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Brown  sued  to  be  put  in  possession  of  the  land.  Hdd,  Jones  had 
clearly  exceeded  his  authority  and  in  the  absence  of  anything  to 
show  that  Grady  had  given  Jones  real  or  apparent  authority  to 
make  the  agreement  into  which  Jones  had  entered,  or  had  ratified 
such  agreement,  Grady  was  not  bound  thereby. 

338.  The  principal  is  liable  to  third  parties  for  wrong- 
ful acts  committed  by  the  agent  at  the  principal's  com- 
mand, or  subsequently  ratified  by  him.  He  is  also  liable 
for  the  tortious  acts  of  the  agent  when  acting  within  the 
scope  of  his  employment,  and  in  furtherance  of  his  prin- 
cipal's business,  even  though  he  did  not  authorize  them. 

339.  The  principal  is  not  usually  liable  for  the  criminal 
acts  of  his  agent  unless  he  authorizes  or  assents  to  them. 
An  exception  to  this  rule  is  made  in  cases  of  libel  and 
nuisance.  In  these  cases  the  principal  is  liable  for  the 
acts  of  his  servants  upon  the  ground  of  his  negligence  in 
failing  to  exercise  proper  control  over  thom. 

340.  Notice  to  an  agent  in  charge  of  the  matter  to 
which  the  notice  relates  is  deemed  to  be  notice  to  the  prin- 
cipal. 

341.  Statements  and  representations  made  by  an  agent 
within  the  scope  of  his  authority  are  binding  on  the  prin- 
cipal. 

(E)  The  obligations  of  third  parties  toward  the  principal 

342.  Where  a  contract  is  made  by  an  agent  as  agent, 
usually  the  third  person  is  liable  only  to  the  principal, 
who  alone  can  sue  on  the  contract.  In  such  suit,  the  third 
party  may  defend  on  the  ground  of  the  agent's  fraud  or 
misrepresentation  in  connection  with  the  contract,  just 
as  he  might  if  the  principal  himself  had  been  similarly 
guilty. 

343.  Usually,  also,  where  an  agent,  X,  makes  a  con- 
tract in  his  own  name,  on  behalf  of  an  undisclosed  prin- 
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cipal,  this  principal  may  sue  on  the  contract  in  his  own 
name,  unless  it  appears  that  the  third  party  intended  to 
contract  with  X  only. 

Manker  v.  Western  Union  Telegraph  Co.,  137  Ala.  292 
(1902).  Frank  Lash  sent  a  telegram  to  Manker  telling  her  that 
her  father  was  dying  and  summoning  her  to  his  bedside.  The 
telegraph  company  negligently  failed  to  deliver  the  message 
promptly,  and  as  a  consequence  Manker  was  unable  to  see  her  father 
before  he  died.  She  then  sued  the  telegraph  company  for  its 
negligence.  Held  that  Lash  was  Manker 's  agent  in  sending  the 
telegram.  She  therefore  had  the  right  to  sue  on  the  contract  even 
though  the  fact  that  Lash  was  acting  as  her  agent  had  not  been 
disclosed  to  the  telegraph  company. 

344.  Where  an  undisclosed  principal  sues  a  third  party 
on  a  contract  made  by  his  agent  as  an  ostensible  principal, 
the  third  party  may  assert  every  defense  against  the  prin- 
cipal which  he  could  have  invoked  against  the  agent,  pro- 
vided that  such  defense  existed  when  the  third  party  was 
first  notified  of  the  agency. 

•  345.  Where  an  agent,  in  violation  of  his  duty,  has 
turned  over  money  or  other  property  of  his  principal  to 
a  third  party  or  permitted  it  to  be  appropriated  by  him, 
the  principal  may  recover  it  if  the  third  party  knew  that 
the  agent  was  unauthorized.  The  principal  has  also  a  right 
of  action  for  damages  against  anyone  who  injures  or  seizes 
his  property  while  in  the  agent's  possession. 

(F)  The  obligations  of  third  parties  toward  the  agent 

346.  Where  an  agent  contracts  as  agent,  usually  the 
principal  alone  can  sue  and  be  sued.  But  an  agent  may 
sue  in  his  own  name  on  a  contract  made  by  him  on  hig 
principal's  behalf,  when  the  contract  is  not  under  seal  or 
negotiable  and  purports  to  be  made  with  him  personally, 
although  the  third  party  knew  that  he  was  acting  as  agent. 
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Snider  v.  Adams  Express  Co.,  77  Mo.  523  (1883).  Henry  J. 
Snider,  having  sold  land  as  the  agent  of  his  sister  Louisa  and 
received  the  purchase  money,  delivered  the  money  to  Adams 
Express  Company  for  transportation  to  the  owner.  The  money 
being  lost  in  transit,  Henry  J.  Snider  brought  suit  in  his  own  name. 
Held  that  he  could  recover.  He  could  sue  either  in  his  own  name 
or  as  agent  for  his  principal. 

347.  An  agent  may  sue  third  persons  for  personal  torts 
or  for  injuries  to  the  property  of  the  principal  in  his  pos- 
session and  control.  • 


QUESTIONS 

1.  What  is  the  agent's  duty  with  regard  to  his  principal's 
instructions? 

2.  What  is  his  liability  for  deviation  from  his  principal's  in- 
structions? 

3.  When  is  he  excused  from  following  his  principal's  instructions? 

4.  To  what  degree  of  skill  is  an  agent  for  hire  held?  * 

5.  When  is  a  gratuitous  agent  liable  to  his  principal? 

6.  Childs  employed  Reed  to  buy  Donovan's  horse,  Ginger,  for 
him  at  the  price  of  $300.  Reed  went  to  Donovan  and  bought  the 
horse  for  $200  and  afterwards  sold  it  to  Childs  for  $300.  What 
remedy  has  Childs  upon  learning  these  facts? 

7.  A  employed  B  to  sell  certain  stock  for  $5,000.  B,  as  agent 
for  A,  agrees  to  sell  the  stock  to  C  for  the  price  fixed  by  A.  In 
the  meantime  A  has  sold  and  delivered  the  stock  to  D.  Is  B  liable 
toC? 

8.  Suppose  in  the  above-mentioned  case  C  had  not  known  that 
B  was  acting  for  another  person,  what  would  be  the  extent  of  C's 
remedies? 

9.  Discuss  the  rights  of  an  agent  as  to  compensation  and  as  to 
reimbursement  for  advances  made  on  account  of  his  principal. 

10.  Discuss  the  principal's  obligations  as  respect  the  agent's 
health  and  safety. 
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11.  For  what  acts  of  his  agent  is  the  principal  liable  to  third 
parties? 

12.  When  is  the  principal  liable  for  the  agent's  (a)  unauthorized 
attempts  to  make  contracts  on  the  principal's  behalf,  (6)  tortious 
acts,  (c)  criminal  acts? 

13.  When  has  an  agent  a  right  to  sue  on  a  contract  in  his  own 
name? 

14.  What  defenses  are  open  to  a  third  party  in  a  suit  by  an 
undisclosed  principal? 


CHAPTER    XXI 

THE  TERMINATION  OF   AGENCY 

348.  The  agency  relation  may  be  terminated,  just  as 
contracts  may  be  discharged,  in  any  one  of  the  five  fol- 
lowing ways :  first,  by  agreement ;  second,  by  performance ; 
third,  by  breach;  fourth,  by  impossibility;  fifth,  by  bank- 
ruptcy. 

(A)  Terminatioii  of  agency  by  agreement 

349.  Like  all  other  contracts,  the  contract  of  agency 
may  be  discharged  by  agreement  of  the  parties.  The  prin- 
cipal and  agent  are  free  to  cancel  existing  arrangements 
and  part  company  at  any  time,  even  though  they  have 
agreed  to  remain  together  for  a  much  longer  time.  Where 
no  period  has  been  fixed  for  the  duration  of  the  employ- 
ment, usually  either  party  may  terminate  it  at  once  by  so 
notifying  the  other. 

(B)  Termination  of  agency  by  performance 

350.  If  an  agent  has  been  engaged  for  a  particular 
transaction,  the  completion  of  that  work  terminates  the  re- 
lation. Again,  if  he  has  been  engaged  for  a  definite  period 
of  time,  the  relation  is  at  an  end  when  the  period  expires. 

(C)  Termination  of  agency  by  breach 

351.  Except  as  stated  below,  either  party  may  termi- 
nate the  relation  at  any  time,  subject  to  the  right  of  the 
other  party  to  recover  damages  for  breach  of  any  contract- 
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ual  promise.  The  principal  may  arbitrarily  revoke  the 
agent 's  authority.  When  so  revoked,  the  power  of  the  agent 
to  bind  the  principal  ceases.  If  the  principal  revokes  the 
agent's  authority,  he  is  liable  to  pay  damages  for  breach 
of  the  contract  of  employment,  in  case  he  has  previously 
agreed  to  continue  the  relation  for  a  longer  period. 

352.  An  exception  to  the  foregoing  rule  that  the  prin- 
cipal may  revoke  the  agent's  authority  at  any  time  occurs 
when  the  authority  is  *'  coupled  with  an  interest."  This 
happens  when  the  authority  is  given  not  to  further  the 
principal's  interest,  but  rather  for  the  benefit  of  the  agent 
or  some  third  person. 

Shephard  v.  McNail,  122  Mo.  App.  418  (1906).  Watson,  a 
storekeeper,  made  McNail  his  agent  to  collect  certain  accounts 
owing  to  Watson,  apply  the  proceeds  to  the  liquidation  of  Watson's 
indebtedness  to  him,  and  turn  over  the  balance.  Watson  died 
intestate  and  Shephard  was  appointed  administrator.  After 
Watson's  death,  McNail  collected  $160  which  he  applied  to  the 
payment  of  Watson's  indebtedness.  Shephard  sued  McNail  to 
recover  this  amount.  Held  that  McNail  had  enough  interest  in  the 
accounts  owing  to  Watson  to  make  his  authority  irrevocable  until 
the  collections  were  sufficient  to  discharge  Watson's  debt  to  him. 

353.  Another  example  of  a  power  of  attorney  coupled 
with  an  interest  is  in  the  case  of  a  judgment  note  or  bond 
which  contains  a  clause  authorizing  an  attorney  to  appear 
and  confess  judgment  against  the  maker.  This  clause  is 
for  the  benefit  of  the  holder  of  the  note  or  bond,  and  is  a 
power  of  attorney  which  cannot  be  revoked  by  the  prin- 
cipal. The  same  is  true  where  shares  of  stock  are  pledged 
with  a  bank  or  trust  company  to  secure  payment  of  a  loan. 
The  power  of  attorney  to  transfer  the  shares  standing  in 
the  name  of  the  borrower  on  the  books  of  the  company,  the 
stock  of  which  he  pledges,  is  also  coupled  with  an  interest 
and  cannot  be  revoked  by  him. 
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354.  The  agent  also  can  usually  renounce  the  agency 
at  any  time.  If  he  does  so,  however,  when  he  has  agreed 
to  continue  as  agent  for  a  longer  period,  he  is  liable  for 
any  damages  suffered  by  his  principal  through  the  breach 
of  contract.  Where  the  agent's  renunciation  is  not  a 
breach  of  his  contract,  he  is  entitled  to  compensation  for 
the  work  performed.  But  if  the  agent's  renunciation  is 
a  breach  of  an  entire  contract  of  employment,  he  cannot 
generally  recover  anything. 

355.  In  most  contracts  of  agency  there  are  implied 
conditions  that  the  agent  will  use  ordinary  skill  and  dili- 
gence, and  that  he  will  act  with  good  faith  and  loyalty 
toward  his  principal.  The  principal  may  discharge  his 
agent  for  a  breach  of  any  of  these  implied  conditions 
without  incurring  liability. 

(D)  Termination  of  agency  by  impossibility 

356.  Except  in  some  cases  in  which  the  authority  is 
coupled  with  an  interest  as  stated  above,  the  relation  of 
principal  and  agent  will  be  terminated  by  the  death  of 
either  party.  Even  a  power  of  attorney  to  confess  judg- 
ment, as  given  in  a  judgment  note  or  bond,  is  revoked  by 
the  giver's  death,  although  coupled  with  an  interest. 

357.  If  either  principal  or  agent  becomes  insane  or  is 
otherwise  unable  to  continue  the  agency  relation  by  reason 
of  bodily  or  mental  weakness,  the  agency  is  usually  ter- 
minated. 

(E)  Termination  of  agency  by  bankruptcy 

358.  The  principal's  or  the  agent's  bankruptcy  usually 
terminates  the  agency,  unless  it  is  coupled  with  an  interest. 
The  bankruptcy  of  the  principal  terminates  the  authority 
of  the  agent,  so  far  as  relates  to  rights  of  property  of  which 
the   principal   is   divested   by   the   bankruptcy.     By   the 
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agent's  bankruptcy  his  authority  is  often  revoked,  except 
as  to  the  performance  of  acts  which  are  merely  formal. 


QUESTIONS 

1.  Enumerate  the  ways  in  which  the  agency  relation  may  be 
terminated. 

2.  Discuss  the  termination  of  agency  by  agreement. 

3.  Discuss  the  termination  of  agency  by  performance. 

4.  What  rights  has  either  party  in  case  the  other  wrongfully 
terminates  the  relation? 

5.  What  is  the  rule  with  regard  to  the  revocation  of  an  agency 
"coupled  with  an  interest"  ? 

6.  Give  two  examples  of  a  power  of  attorney  coupled  with  an 
interest. 

7.  Discuss  the  termination  of  agency  by  impossibiUty. 

8.  Discuss  the  termination  of  agency  by  bankruptcy. 


PART   II 
PARTNERSHIPS 


CHAPTER   XXII 

THE  FORMATION   OF   PARTNERSHIPS 

359.  When  persons  go  into  business  together,  they  may 
decide  to  choose  the  partnership  relation  as  the  basis  of 
their  association.  This  relation  is  personal  and  intimate. 
Usually,  each  member  of  the  firm  is  at  the  same  time  both  a 
principal  and  an  agent. 

360.  A  partnership  is  a  relation  created  by  contract 
between  two  or  more  persons  to  place  their  money,  effects, 
labor,  or  skill,  or  some  or  all  of  them,  in  lawful  business, 
and  to  divide  the  profits  between  them.  Many  states  have, 
by  statute,  defined  partnerships.  The  New  York  definition, 
which  is  typical,  is  as  follows: 

"Partnership  is  the  association,  not  incorporated,  of  two  or 
more  persons  who  have  agreed  to  combine  their  labor,  property  and 
skill,  or  some  of  them,  for  the  purpose  of  engaging  in  lawful  trade  or 
business  and  sharing  the  profits  and  losses  as  such  between  them." 
2  Cummings  &  Gilbert's  General  Laws  of  New  York,  2643. 

361.  A  partnership  can  be  formed  only  by  contract. 
The  contract  must  contain  the  five  elements  necessary  for 
the  formation  of  every  contract.  In  some  cases  the  sixth 
element,  special  formality,  is  also  required.  See  Section 
230.  Although  ordinarily  the  terms  of  a  partnership  are 
reduced  to  writing,  yet  even  where  there  is  no  written 
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contract  the  existence  of  a  partnership  may  usually  be 
implied  from  the  conduct  of  the  partners.  But  in  most 
states  an  agreement  to  form  a  partnership  which  is  to  last 
longer  than  one  year  must  bo  in  writing. 

362.  (a)  A  public  or  ostensible  partner  is  one  who  is, 
and  is  known  to  be,  a  partner.  (6)  A  silent  partner  is  one 
who  may  or  may  not  be  known  to  the  public  as  a  partner, 
but  who  takes  no  active  part  in  the  management  of  the 
business,  (c)  A  dormant  partner  is  one  who  is  not  known 
to  the  public  as  a  partner,  and  w'ho  takes  no  active  part 
in  the  management  of  the  business.  The  mere  fact  that  a 
person  is  not  publicly  known  to  be  a  partner,  and  is  not 
active  in  helping  to  run  the  firm,  will  not  prevent  his  being 
liable  as  a  partner,  (d)  A  partner  by  estoppel  (or  nomi- 
nal partner)  is  one  who  is  reputed  to  be  a  partner,  al- 
though really  not  such,  and  who  knowingly  allows  himself 
to  be  held  out  as  one.  He  is  liable  as  a  partner  to  those 
who  deal  with  the  firm,  relying  on  his  apparent  member- 
ship therein.  Nevertheless,  since  he  is  not  a  partner  in 
fact,  he  is  not  entitled  to  participate  with  the  real  partners 
in  the  distribution  of  profits. 

Davenport  Woolen  Mills  Co.  v.  Neinstedt,  81  la.  226  (1890). 
The  salesman  of  Davenport  Woolen  Mills  Company  was  engaged  in 
selling  goods  by  sample  to  A.  Neinstedt,  who  traded  under  the  name 
of  H.  &  A.  Neinstedt.  A  man  who  was  present  recommended  to 
A.  Neinstedt  the  purchase  of  certain  goods.  The  salesman  inquired 
who  he  was,  and  was  told  that  he  was  Charles  Neinstedt,  father  of 
A.  Neinstedt,  and  a  member  of  the  firm.  Charles  Neinstedt  was 
within  hearing  distance,  and  did  not  deny  this  statement.  Held 
that  Charles  Neinstedt  was  liable  as  a  partner,  although  he  was  not 
really  one,  because  at  the  time  of  the  sale  he  had  not  denied  that 
he  was  a  partner,  and  the  salesman  had  extended  credit  to  the  firm 
on  the  faith  of  this  representation. 

363.  It  is  sometimes  difficult  to  say  whether  or  not  a 
particular  association  of  persons  constitutes  a  partnership. 
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The  parties  to  a  contract  may  use  the  word  partnership, 
and  yet  their  contract  may  not  really  make  them  partners. 
On  the  other  hand,  the  parties  to  a  contract  may  not  intend 
to  form  a  partnership  and  yet  may  in  fact  form  one.  If 
the  arrangement  into  which  they  enter  is  really  a  partner- 
ship, they  become  partners,  even  though  they  expressly 
declare  that  they  do  not  intend  to  do  so. 

364.  One  of  the  indications  that  a  particular  associa- 
tion of  persons  is  a  partnership  is  profit  sharing  or  a  pro- 
prietary interest  in  profits  as  such  with  a  right  to  insist 
on  an  accounting  and  a  division  thereof  at  definite  periods. 
But  profit  sharing  must  be  kept  distinct  from  participation 
in  gross  returns,  which  will  not  make  one  a  partner. 

Beecher  v.  Bush,  45  Mich.  188  (1881).  Beecher  owned  a 
hotel  in  Detroit  and  rented  it  to  Williams  from  day  to  day.  Williams 
agreed  to  pay  Beecher  daily  one  third  of  the  gross  receipts.  Bush 
sold  supplies  to  Williams  on  credit.  Williams  not  paying,  Bush 
sued  Beecher,  alleging  that  he  was  a  partner  of  Williams.  Held 
that  Beecher  was  not  liable  as  a  partner.  The  parties  did  not 
intend  to  form  a  partnership.  Beecher  had  no  control  and  was  not 
a  co-principal  with  Williams.  His  share  of  the  gross  receipts  of  the 
hotel  business  was  to  be  paid  him  whether  or  not  any  profits  were 
made  out  of  the  business  of  which  Williams  was  the  sole  proprietor. 

365.  Sharing  in  the  profits  of  an  enterprise,  whereby 
one  receives  a  given  proportion  of  profits  as  a  reward 
either  for  his  labor  or  for  the  use  of  his  property,  does  not 
make  one  a  partner.  Thus,  a  landlord  may  receive  a  share 
of  profits  in  lieu  of  rent  without  becoming  his  tenant's 
partner.  A  common  example  of  this  is  an  agreement  for 
farming  on  shares,  by  which  the  owner  of  land  agrees 
with  another  to  furnish  a  certain  proportion  of  seed,  im- 
plements, and  stock,  the  products  to  be  divided  at  the  end 
of  a  given  time. 

Shrum,  Administratrix  v.  Simpson,  155  Ind.  160  (1900). 
Shrum's  husband  owned  a  farm.    He  agreed  with  Simpson  that  the 
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latter  should  occupy  and  cultivate  the  land  for  a  year,  each  party 
furnishing  half  the  seed,  implements,  and  stock,  the  products  to  be 
equally  divided  at  the  end  of  a  year.  Hdd  that  Shrum  and  Simp- 
son were  not  partners.  The  agreement  was  intended  to  secure  to 
the  landlord,  Shrum,  a  fair  return  from  the  products  of  the  land  as 
rent. 

366.  A  person  may  lend  money  to  a  partnership  and 
receive  a  share  of  the  profits  in  lieu  of  interest  without 
becoming  a  partner.  But  if,  in  addition  to  interest  on  his 
money  he  gets  a  share  of  profits,  he  becomes  liable  as  a 
partner. 

367.  There  is  no  arbitrary  test  for  determining  the 
existence  of  a  partnership.  The  best  way  to  learn  whether 
or  not  alleged  partners  are  in  fact  such,  is  to  examine  the 
contractual  relation  into  which  they  have  entered.  If  they 
have  embarked  property,  labor,  or  skill  in  a  common  enter- 
prise as  principals  and  proprietors,  having  as  such  the 
rights  of  control  and  of  participation  in  profits,  then  they 
are  really  partners  and  liable  as  such. 

Langley  v.  Sanborn,  114  N.  W.  (Wis.)  787  (1908).  Sanborn 
agreed  with  Langley  that  if  the  latter  would  turn  over  to  him  an 
option  to  purchase  certain  lands  he  would  look  them  over,  and  if  he 
found  that  he  could  purchase  them  at  a  reasonable  price,  he  would 
do  so  and  divide  the  profits  of  the  resale  equally  with  Langley..  Half 
the  taxes  and  expenses  of  surveying  were  to  be  paid  by  Langley 
out  of  his  share  of  profits.  Sanborn  purchased  the  lands  by  means 
of  the  option,  but  subsequently  repudiated  his  agreement  with 
Langley.  Held,  a  partnership  existed  between  Langley  and  San- 
born. There  was  a  mutual  contribution  of  property  to  an  enter- 
prise or  adventure  for  the  purpose  of  making  profits  therein  in  which 
the  two  parties  were  to  be  mutually  interested  as  partners. 

QUESTIONS 

1.  Define  a  partnership. 

2.  How  are  partnerships  formed? 
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3.  Define  (a)  a  public  or  ostensible  partner,  (b)  a  silent  partner, 
(c)  a  dormant  partner,  (d)  a  partner  by  estoppel. 

4.  How  would  you  tell  whether  persons  supposed  to  be  partners 
are  in  fact  partners? 

5.  Green  and  Clark  were  partners.  West  lent  them  $5,000 
under  an  agreement  that  he  was  to  have  one-third  of  the  net  profits 
arising  from  Green  and  Clark's  business.  Does  this  agreement 
make  West  a  partner  in  the  firm  of  Green  and  Clark? 


CHAPTER   XXIII 

THE   RIGHTS   AND   OBLIGATIONS   OF   PARTNERS 

368.  The  rights  and  obligations  of  a  partner  will  be 
considered,  first,  as  respects  his  fellow  partners;  second, 
as  respects  outsiders.  As  respects  a  partner's  relation 
with  his  copartners,  his  rights  and  obligations,  first,  as  a 
proprietor  or  principal,  and,  second,  as  an  agent,  will  be 
considered. 

(A)  The  relation  of  a  partner  toward  his  fellows  as  a  co- 
.    proprietor  of  the  firm 

369.  A  partner  is  a  co-owner  of  firm  property,  but  he 
can  neither  lay  claim  to  any  specific  piece  of  property  as 
his  own  exclusive  property  nor  sell  for  his  own  exclusive 
benefit  a  proportionate  part  of  each  piece  of  property 
belonging  to  the  firm.  This  is  because  title  to  the  firm 
assets  is  in  the  firm  group  and  not  in  the  individual  mem- 
bers thereof.  Each  partner  has  an  individual  property 
right  in  the  firm  property,  but  his  right  is  only  to  his 
proportionate  share  of  the  firm  property  after  all  firm 
debts  have  been  paid  and  accounts  settled  between  the 
partners. 

370.  It  follows,  therefore,  that  if  one  partner  sells  out 
his  interest  to  a  stranger,  the  purchaser  does  not  ac- 
quire a  right  to  demand  a  division  of  the  firm  assets  as 
they  then  stand,  but  only  to  receive  the  retiring  part- 
ner's share  after  all  firm  debts  have  been  paid  and  the 
respective  rights  of  the  partners  adjusted.  For  this  reason 
the  purchaser  of  a  partner's  interest  cannot  generally, 
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without  an  accounting,  form  an  accurate  estimate  as  to 
the  value  of  his  purchase,  which  may  turn  out  to  be  worth 
very  little. 

371.  A  person  who  inherits  a  partner's  interest  in  a 
firm  acquires  the  same  rights  as  a  purchaser.  He  may 
demand  an  accounting  and  the  payment  to  him  of  the 
share  of  the  partner  in  whose  shoes  he  stands,  after  all 
claims  have  been  satisfied.  Neither  purchaser  nor  heir 
becomes  a  partner,  because  one  of  the  fundamental  rights 
of  a  partner  is  the  right  to  choose  associates.  This  forbids 
the  introduction  of  a  new  associate  into  the  firm  without 
the  consent  of  all  the  other  members. 

372.  When  disputes  arise  among  partners,  the  will  of 
the  majority  governs  as  to  incidental  matters.  The  major- 
ity in  imposing  their  will  upon  the  minority  must  act  in 
good  faith  for  what  they  deem  the  best  interests  of  the 
firm,  after  full  hearing  of  the  objections  made  by  the 
minority.  But  the  majority  cannot  go  so  far  as  to  intro- 
duce any  fundamental  change  in  the  business  against  the 
will  of  the  minority. 

373.  By  majority  is  here  meant  a  majority  in  numbers 
rather  than  a  majority  in  respect  of  the  capital  put  into 
the  business.  For  example,  if  there  are  five  partners,  two 
of  whom  own  three  fourths  of  the  capital,  and  the  other 
three  own  only  one  fourth,  the  three  will  control  the  policy 
of  the  firm  in  the  absence  of  an  agreement  to  the  contrary. 

Kirk  v.  Hodgson  and  Others,  3  Johnston  Chancery  (N.  Y.)  400 
(1818).  Eastburn,  Kirk,  and  Downes,  a  firm  of  booksellers,  employed 
Hodgson  as  a  clerk.  Hodgson  misappropriated  firm  funds  to  his 
own  use,  but  Eastburn  and  Downes  agreed  to  overlook  the  em- 
bezzlement and  continue  Hodgson  in  the  firm's  employ.  Kirk 
sued  Hodgson,  Eastburn,  and  Downes,  asking  that  his  partners  be 
ordered  to  discharge  Hodgson  from  the  firm's  employ.  Held, 
even  though  Kirk  did  not  agree  to  continue  Hodgson  as  a  clerk, 
a  majority  of  the  firm  might  in  the  exercise  of  their  judgment 
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agree  to  continue  him.  The  will  of  the  majority  ought  to  govern, 
if  there  is  nothing  to  impeach  the  good  faith  required  in  the  partner- 
ship relation. 

(B)  A  partner's  anthority  as  an  agent  of  the  firm 

374.  As  an  agent  of  the  firm,  a  partner's  powers  may 
be,  jirst,  such  as  are  expressed  in  the  partnership  agree- 
ment; second,  such  as  are  implied  from  the  partnership 
relation.  A  partner's  express  powers  vary  with  each  part- 
nership agreement.  A  partner's  implied  powers  are  usu- 
ally, in  the  absence  of  an  agreement  to  the  contrary,  as 
set  forth  in  the  following  paragraphs. 

375.  Every  general  partner  is  ordinarily  an  agent  for 
the  partnership  in  the  transaction  of  its  business,  with 
authority  to  do  whatever  is  necessary  to  carry  on  such 
business  in  the  usual  manner,  and  for  this  purpose  he 
may  bind  his  copartners  verbally  or  by  an  agreement  in 
writing. 

376.  Since  a  partner  may  bind  the  firm  by  acts  on  its 
behalf  within  the  scope  of  its  business,  he  may,  in  the 
ordinary  commercial  partnership,  buy  on  firm  credit 
goods  of  the  kind  usually  employed  in  the  firm  business, 
and  the  firm  is  liable  for  them  even  though  the  partner 
appropriates  them  to  his  own  use.  He  has,  further,  an 
implied  authority  to  accept  payments  and  give  receipts, 
to  issue  negotiable  paper  on  behalf  of  the  firm,  and  to 
engage  and  discharge  servants  and  agents,  due  regard 
being  always  had  to  the  nature  and  size  of  the  firm's 
business. 

377.  A  partner  has  no  implied  authority  to  do  any  of 
the  following  acts,  unless  his  fellow  partners  have  wholly 
abandoned  the  business  to  him  or  are  incapable  of  acting: 
(1)  to  make  an  assignment  of  the  partnership  property  to 
a  creditor  or  to  a  third  person  in  trust  for  the  benefit  of 
a  creditor  or  of  all  creditors;  (2)  to  dispose  of  the  good 
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will  of  the  business;  (3)  to  dispose  of  the  whole  of  the 
partnership  property  at  once,  unless  it  consists  entirely  of 
merchandise;  (4)  to  do  any  act  which  would  make  it 
impossible  to  carry  on  the  ordinary  business  of  the  part- 
nership; (5)  to  convey  by  deed  real  property  title  to 
which  has  been  recorded  in  the  partnership  name;  (6)  to 
bind  the  firm  by  a  contract  of  guaranty  of  his  own  or  an- 
other's debt,  unless  this  is  in  line  with  the  firm's  business. 

378.  The  firm  is  liable  for  the  torts  of  a  partner  com- 
mitted while  he  is  directly  engaged  on  behalf  of  the  firm 
and  within  the  scope  of  the  partnership  business.  This 
follows  from  the  fact  that  he  is  a  general  agent  of  the 
firm.  See  Section  91.  But  the  firm  is  not  liable  for  tor- 
tious acts  of  a  partner  which  are  not  within  the  scope  of 
the  firm  business,  as,  for  example,  where  one  partner  slan- 
ders a  firm  employee  in  order  to  gratify  a  private  spite. 

(C)  A  partner's  duty  of  loyalty  to  his  firm 

379.  The  partnership  relation  involves  a  high  degree  of 
confidence  in  the  honor  and  integrity  of  one's  associates. 
A  partner,  therefore,  owes  to  his  fellows  the  utmost  good 
faith  and  loyalty.  He  must  not  in  connection  with  firm 
transactions  and  without  the  knowledge  of  his  copartners 
take  any  profits  in  which  they  do  not  share.  If  he  does, 
such  profits  will  be  held  to  belong  to  the  firm.  A  partner 
should  not  engage  in  business  on  his  individual  account 
which  will  lead  him  into  competition  with  his  firm. 

Latta  v.  Kilbourn,  150  U.  S.  524  (1893).  Latta  and  Kilbourn 
were  partners  in  the  real  estate  business,  although  they  never 
speculated  in  real  estate  on  the  firm's  account.  Kilbourn  engaged 
in  real  estate  speculation  on  his  own  account,  but  this  did  not 
interfere  with  the  firm's  business.  Latta  sued  Kilbourn  for  an 
accounting  and  division  of  the  profits.  Held,  as  Kilbourn 's  specu- 
lation in  real  estate  on  his  private  account  did  not  bring  him  into 
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competition  with  his  firm,  he  had  not  violated  his  duty  of  loyalty, 
and  could  not  be  compelled  to  turn  over  his  profits. 

380.  Every  partner  owes  his  firm  the  duty  of  devoting 
himself  to  its  business  earnestly  and  diligently.  If  he 
neglects  the  firm  business,  his  fellows  may  have  the  part- 
nership dissolved,  and  hold  him  liable  for  the  losses  sus- 
tained by  the  firm  through  his  breach  of  duty.  Usually 
in  the  absence  of  agreement,  one  partner  cannot  claim  com- 
pensation for  his  services  other  than  his  share  in  the 
profits.  Even  though  one  partner  becomes  sick,  and  a 
great  deal  of  additional  work  is  thrown  on  the  other  part- 
ner, he  is  not  entitled  to  extra  compensation. 

(D)  Partnership  accoiints 

381.  Each  partner  should  inform  his  associates  fully 
and  accurately  concerning  all  transactions  connected  with 
the  firm  business.  If  one  partner  takes  for  himself  any- 
thing which  belongs  to  the  firm,  the  other  partners  may 
make  him  account  for  a  proportion  thereof.  So  also  upon 
the  dissolution  of  the  firm  each  partner  is  entitled  to  an 
accounting  to  determine  the  amount  owed  to  or  owing  by 
the  partners.  Partners  cannot  ordinarily  sue  one  another 
at  law  in  respect  of  partnership  transactions.  Firm  ac- 
counts are  usually  so  complicated  that  actions  at  law  would 
result  in  numerous  suits  and  counter  suits,  which  the 
courts  do  not  favor.  The  object  is  to  discourage  a  multi- 
plicity of  suits  and  to  adjust  rights  wherever  possible  in 
one  action  for  an  accounting. 

Larkin  v.  Martin,  93  N.  Y.  Supp.  198  (1905).  Larkin  and 
Martin  formed  a  partnership  to  lease  certain  land  and  erect  improve- 
ments thereon.  Larkin  performed  his  part  of  the  agreement,  but 
Martin  refused  to  turn  over  to  him  his  share  of  the  profits.  Larkin 
sued  for  an  accounting.  Held  that  having  performed  his  part  of  the 
contract,  he  was  entitled  to  an  accounting  and  a  share  of  the  profits. 
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382.  Where  there  is  no  agreement  on  the  subject,  it  is 
usual  for  partners  to  share  profits  equally.  They  must 
generally  contribute  to  losses  in  the  proportions  in  which 
they  are  entitled  to  share  in  profits.  It  is  always  better, 
however,  to  have  a  clear  and  express  understanding  as  to 
how  profits  and  losses  are  to  be  shared. 

383.  Where  one  partner  makes  advances  to  the  firm  he 
becomes  as  against  his  copartners  a  firm  creditor.  As  a 
creditor,  he  has  the  right  to  call  on  the  firm  and  his  associ- 
ates for  reimbursement.  This  reimbursement  must  be  made 
before  his  associates  are  entitled  to  repayment  on  account 
of  their  capital,  for  his  advancement  is  regarded  as  a  loan 
to  the  firm  and  not  as  an  increase  of  its  capital. 

384.  The  costs  of  an  accounting  are  usually  paid  out  of 
the  partnership  assets.  But  if  it  can  be  shown  that  an  ac- 
counting was  necessitated  by  the  fault  or  misconduct  of 
one  of  the  partners,  he  will  be  personally  charged  with  the 
costs. 

(E)  A  partner's  obligations  to  firm  creditors 

386.  A  partner  is  liable  to  firm  creditors  not  only  to  the 
amount  of  his  contribution  and  share  in  the  partnership 
estate,  but  also  to  the  extent  of  his  separate  fortune.  This 
unlimited  liability  to  creditors  of  the  firm  is  the  greatest 
burden  of  the  partnership  relation.  A  firm  creditor  can- 
not, however,  proceed  immediately  against  the  property  of 
the  individual  members.  He  must  first  obtain  judgment 
against  the  partnership,  and  try  to  satisfy  his  judgment 
out  of  the  partnership  assets.  If  these  assets  are  insuffi- 
cient, he  may  then  proceed  against  the  separate  estate  of 
any  of  the  individual  partners. 

386.  Contests  sometimes  arise  between  creditors  of  the 
firm  and  creditors  of  the  individual  partners.  In  this  case 
the  firm  creditors  must  proceed  first  against  the  assets  of 
the  partnership,  and  the  individual  creditors  of  each  part- 
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ner  must  proceed  against  the  separate  estates  of  their  re- 
spective debtors.  If  the  partnership  creditors  cannot  satis- 
fy their  claims  out  of  the  partnership  assets,  and  anything 
remains  in  the  separate  estates  of  the  partners  after  their 
individual  creditors  have  been  paid,  the  creditors  of  the 
partnership  are  then  allowed  to  go  against  the  separate 
estates  of  the  partners.  Conversely,  if  the  separate  credit- 
ors have  not  been  paid  in  full  out  of  the  separate  estates 
of  the  partners,  and  if  the  partnership  creditors  have  been 
paid  in  full  out  of  the  partnership  assets,  and  some  part- 
nership assets  still  remain,  the  separate  creditors  are  then 
allowed  to  satisfy  their  claims  out  of  the  shares  of  their  re- 
spective debtors  in  this  surplus.    See  Section  285. 

In  re  Estes,  3  Fed.  134  (1880).  Estes  and  Carter,  composing 
the  firm  of  Estes  &  Carter,  were  adjudged  bankrupts  both  as  part- 
ners and  individuals.  Certain  individual  creditors  of  Estes  peti- 
tioned the  court  to  set  aside  the  proceeds  of  a  sale  of  real  estate  be- 
longing to  him  personally  for  the  payment  of  their  claims.  Held, 
where  the  assets  both  of  the  firm  and  of  its  members  are  before 
the  court  for  distribution,  the  property  of  the  partnership  will 
be  first  applied  to  the  payment  of  firm  debts  and  the  property 
of  each  partner  to  the  payment  of  his  individual  debts. 

387.  In  a  few  states  this  rule  is  slightly  modified  as  fol- 
lows: (1)  In  Connecticut,  Louisiana,  South  Carolina,  Ver- 
mont, and  Virginia,  firm  creditors  are  entitled  to  priority 
over  individual  creditors  in  the  distribution  of  firm  assets, 
and  also  to  share  equally  with  the  separate  creditors  of  the 
individual  partners  in  the  distribution  of  the  private  es- 
tates of  these  partners;  (2)  in  Georgia  and  Kentucky  firm 
creditors  are  entitled  to  priority  over  separate  creditors  in 
the  distribution  of  firm  assets,  and  also,  after  the  separate 
creditors  have  received  from  the  estates  of  their  individual 
debtors  a  percentage  equal  to  that  received  by  firm  cred- 
itors from  firm  assets,  to  share  equally  with  the  separate 
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creditors    in    the    distribution    of    the    partners'    private 
estates. 

QUESTIONS 

1.  David,  Craig,  and  Carter  are  partners  trading  as  David, 
Craig  &  Co.  Carter  sells  out  his  interest  to  Morrill.  What  rights 
does  Morrill  acquire? 

2.  How  are  disputes  among  partners  settled? 

3.  State  generally  what  acts  a  partner  may  perform  on  behalf 
of  the  firm.  State  generally  what  acts  a  partner  has  no  implied 
authority  to  perform.  Is  a  partnership  liable  for  the  torts  of  one 
of  its  members? 

4.  Smiley  and  Piper  are  partners.  Piper  owes  Coleman  $500. 
In  satisfaction  of  this  debt  to  Coleman,  Piper  gives  him  an  auto- 
mobile belonging  to  the  firm  and  purchased  by  it  six  months  pre- 
viously for  $650.     What  right  has  Coleman  to  the  automobile? 

6.  What  is  the  rule  with  regard  to  the  taking  of  secret  profits 
by  a  partner? 

6.  A  and  B  are  partners  for  the  year  1909,  in  the  practice  of 
law.  In  February,  1909,  A  is  taken  sick  and  has  to  go  away  for  a 
month,  and  all  the  work  is  thrown  on  B.  Is  B  entitled  to  extra 
compensation? 

7.  Suppose  in  the  above-mentioned  case  that  A  had  gone  away 
without  any  good  excuse  and  that  B  had  to  do  all  the  work,  would 
he  then  be  entitled  to  extra  compensation? 

8.  What  is  the  extent  of  a  partner's  liability  to  firm  creditors? 

9.  State  the  rules  with  regard  to  the  respective  rights  of  firm 
creditors  and  creditors  of  the  separate  partners. 

10.  How  are  partnership  accounts  usually  settled? 


CHAPTER  XXIV 

THE   TERMINATION   OF   PARTNERSHIPS 

388.  Following  the  subdivisions  made  in  the  chapters 
on  the  discharge  of  contracts  and  on  the  termination  of 
agency,  we  shall  consider  the  termination  of  partnerships 
as  caused:  first,  by  agreement;  second,  by  performance; 
third,  by  breach;  fourth,  by  impossibility;  fifth,  by  bank- 
ruptcy. 

(A)  Termination  of  partnerships  by  agreement 

389.  Generally,  the  duration  of  a  partnership  is  speci- 
fied when  it  is  formed.  If  no  time  is  fixed,  the  partnership 
may  be  dissolved  at  any  time  by  one  member's  notifying 
the  others  of  his  intention  to  withdraw.  The  withdrawal 
of  one  partner  dissolves  the  firm,  and  if  the  others  con- 
tinue, a  new  partnership  is  formed  consisting  of  the  re- 
maining members.  In  this  case  the  outgoing  partner  is 
liable  on  firm  contracts  only  up  to  the  date  of  his  with- 
drawal. But  see  Section  390.  If  a  new  partner  is  taken 
into  the  firm,  he  is  liable  only  on  such  firm  contracts  as  are 
made  after  his  admission,  unless  he  expressly  assumes 
liability  for  those  made  prior  thereto.  Where  it  is  desired 
to  wind  up  the  business,  usually  one  of  the  members  is 
chosen  to  liquidate  its  affairs.  After  all  the  firm  debts  are 
paid  the  firm  assets  are  divided  among  the  partners  in  pro- 
portion to  their  respective  interests. 

390.  No  matter  what  the  form  of  agreement  which 
works  a  dissolution,  notice  should  be  given  to  all  persons 
having  dealings  with  the  firm,  and  to  the  public  generally. 
In  the  case  of  tliQ§e  having  business  relation?  with  the 
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partnership,  the  usual  way  is  to  give  notice  by  letter. 
Notice  to  the  public  is  also  given  by  advertisement  in  one 
or  more  newspapers  published  in  the  place  where  the  firm 
transacts  business.  Neglect  of  this  precaution  may  render 
an  outgoing  partner  liable  as  a  partner  by  estoppel  for  firm 
debts  contracted  after  his  withdrawal  to  anyone  who  did 
not  have  actual  notice  of  his  retirement. 

Morrill  v.  Bissell,  99  Mich.  409  (1894).  Frank  and  Murray 
K.  Bissell  had  been  partners  and  had  dealt  with  Morrill.  Murray 
K.  retired  from  the  firm,  but  notice  of  the  dissolution  was  not  given 
to  Morrill.  Morrill,  unaware  of  Murray  K.  Bissell 's  retirement, 
continued  to  sell  goods  on  the  credit  of  both  men  just  as  he  had 
before  the  dissolution.  Held  that  Murray  K.  Bissell  remained 
ostensibly  a  partner  and  liable  as  such  to  Morrill  for  the  goods  pur- 
chased by  Frank  Bissell  after  the  dissolution. 

(B)  Tenmnation  of  partnerships  by  performance 

391.  If  a  partnership  is  created  for  the  performance  of 
some  specified  undertaking,  it  will  come  to  an  end  upon 
the  completion  of  that  undertaking.  Likewise,  if  the  part- 
nership is  to  last  for  a  definite  period,  as  for  one,  three,  or 
five  years,  it  will  cease  at  the  termination  of  the  prescribed 
time,  unless  renewed  by  express  or  tacit  agreement. 

(G)  Termination  of  partnerships  by  breach 

392.  Where  no  time  is  fixed  for  the  continuance  of  a 
firm  business,  one  member  may  terminate  the  partnership 
at  any  time  by  notifying  the  others  of  his  intention  to 
withdraw.  "Where  a  time  is  fixed,  it  is  generally  held  that 
an  associate  may,  if  he  pleases,  retire  before  the  end  of  the 
period.  If  he  does  so,  however,  he  renders  himself  liable 
in  damages  to  his  fellows,  as  in  the  ordinary  case  of  breach 
of  contract. 

393.  Sometimes  when  one  of  the  members  of  a  firm  has 
been  guilty  of  grave  misconduct,  it  may  be  necessary  for 
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his  associates  to  go  to  court  to  have  the  partnership  de- 
clared dissolved.  In  general,  any  serious  violation  of  a 
partner's  duty  of  loyalty  and  good  faith,  as  for  example, 
fraud  in  the  original  agreement,  or  refusal  to  contribute  a 
partner's  promised  share  to  the  firm  capital,  is  cause  for  a 
decree  of  dissolution. 

RiscHE  V.  RiscHE,  101  S.  W.  (Tex.)  849  (1907).  Ulrich  H.  and 
Edward  Rische  had  been  partners  in  bottling  mineral  waters. 
Ulrich  H.  sued  to  have  the  partnership  dissolved,  as  Edward  had 
wrongfully  excluded  him  from  the  management  and  had  refused  to 
account  to  him  for  profits.  Hdd  that  this  was  a  ground  for  disso- 
lution. In  the  absence  of  an  agreement  to  the  contrary,  each 
member  of  a  firm  is  entitled  to  participate  in  the  management  and 
profits,  and  if  wrongfully  excluded  therefrom  he  may  have  the 
partnership  dissolved. 

(D)  Termination  of  partnerships  by  impossibility 

394.  A  partnership  may  be  terminated  by  reason  of  the 
death  or  permanent  incapacity  of  one  of  the  partners.  The 
insanity  of  a  partner  does  not  of  itself  effect  a  dissolution, 
being  only  a  cause  for  dissolution  at  the  application  of  the 
sane  partner,  or  of  a  representative  of  the  insane  partner. 
If  the  partners  are  residents  of  different  countries  between 
which  war  is  declared,  so  that  commercial  intercourse  is 
legally  impossible,  ordinarily  the  partnership  is  thereby 
terminated.  In  general,  any  event  which  makes  the  con- 
tinuance of  the  partnership  illegal  will  dissolve  the  firm. 

Justice  v.  Lairy,  19  Ind.  App.  272  (1898).  Justice  and  Lairy 
were  partners  in  the  practice  of  law.  Lairy  accepted  an  appoint- 
ment as  judge.  Hdd,  as  the  laws  of  Indiana  forbade  a  judge  to 
practice  law,  the  partnership  was  terminated  when  Lairy  accepted 
the  appointment. 

395.  It  is  the  duty  of  the  surviving  partner  to  liquidate 
the  firm's  affairs.     The  executor  or  administrator  of  the 
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deceased  partner  does  not  become  a  partner  with  the  sur- 
vivors, but  is  only  entitled  to  the  decedent's  share  after  a 
complete  liquidation.  See  Section  371.  As  the  representa- 
tive of  the  deceased  is  not  a  partner,  he  has  none  of  the 
powers  of  a  partner  and  is  subject  to  none  of  a  partner '^s 
liabilities. 

396.  Even  though  the  executor  of  a  deceased  partner, 
as  directed  by  the  decedent's  will,  permits  the  latter 's 
share  to  remain  in  the  business,  receiving  for  the  use  there- 
of a  portion  of  the  profits,  he  does  not  become  a  partner; 
nor  is  the  estate  of  the  deceased  partner  liable  for  firm 
debts  incurred  after  his  death,  beyond  the  amount  invested 
in  the  business.  But  he  may  become  a  partner,  and  sub- 
ject himself  to  liability  as  such  by  voluntarily  taking  the 
place  of  the  deceased  partner  in  the  firm. 

(E)  Termination  of  partnerships  by  bankruptcy  or  insolvency 

397.  Mere  insolvency  either  of  the  firm  or  of  a  partner 
does  not  cause  a  dissolution.  But  if  an  assignment  is  made 
for  the  benefit  of  the  firm  creditors  without  any  provision 
for  continuing  the  business,  the  firm  is  dissolved.  This  is 
also  the  case  if  either  the  firm  or  a  member  thereof  goes 
into  bankruptcy.    See  Sections  284  to  286. 


QUESTIONS 

1.  Enumerate  the  methods  by  which  partnerships  may  be 
terminated. 

2.  What  is  the  effect  of  the  withdrawal  of  one  partner  from  the 
firm? 

3.  For  what  firm  contracts  is  an  outgoing  partner  liable? 

4.  What  is  the  liability  of  incoming  partners? 

5.  What  precautions  should  be  taken  upon  the  retirement  of  a 
partner  from  the  firm? 

6.  Discuss  the  termination  of  partnerships  by  performance. 
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7.  Discuss  the  termination  of  partnerships  by  impossibility. 

8.  What  is  the  effect  of  the  death  of  one  partner?    Of  the  in- 
sanity of  one  partner? 

9.  What  is  the  duty  of  the  survnving  partner? 

10.  What  rights  has  the  executor  or  administrator  of  a  deceased 
partner  in  the  firm  effects? 

11.  What  is  the  Hability  of  the  deceased  partner's  estate? 

12.  Discuss  the  termination  of  partnerships  by  banJcruptcy  or 
insolvency. 


CHAPTER  XXV 

PARTNERSHIPS  FORMED  UNDER  SPECIAL  STATUTES 

(A)  Limited  partnerships 

398.  In  the  ordinary  partnership  each  member  of  the 
firm  is  liable  for  its  debts  to  the  entire  extent  of  his  sepa- 
rate fortune.  This  liability  is  so  burdensome  that  legisla- 
tors, in  order  to  encourage  business,  have  authorized  the 
formation  of  extraordinary  kinds  of  partnerships  in  which 
the  capitalist  combines  his  money  with  the  knowledge  and 
skill  of  others,  and  limits  his  liability  to  the  amount  origi- 
nally subscribed.  These  forms  of  associations  are  known  as 
**  special  "  or  **  limited  "  partnerships  and  "  joint  stock 
companies."  They  can  be  created  only  under  statutory 
authority.  In  case  of  failure  to  comply  strictly  with  the 
statute,  all  the  members  are  usually  liable  as  general  part- 
ners. 

399.  A  limited  partnership  is  one  in  which  the  liability 
of  one  or  more  members,  called  "  special  "  partners,  is 
limited  to  the  amount  which  they  have  respectively  sub- 
scribed as  capital  to  the  enterprise.  Usually,  a  special 
partner's  contribution  must  be  in  cash.  These  special  part- 
ners do  not  often  take  an  active  part  in  the  management  of 
the  concern,  and  are  its  agents  only  in  so  far  as  authorized 
by  statute.  The  others  are  the  "  general  "  partners,  and 
have  the  same  power  of  control  and  are  subject  to  the 
same  liabilities  as  in  ordinary  firms. 

400.  A  certificate,  verified  by  affidavit,  must  be  pre- 
pared and  recorded  in  a  public  office  in  the  county  where 
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the  business  of  the  partnership  is  to  be  transacted.  This 
certificate  should  ordinarily  state:  (1)  The  firm  name; 
(2)  the  name  and  r.esidence  of  each  partner,  and  whether 
he  is  general  or  special;  (3)  the  amount  of  each  partner's 
contribution;  (4)  the  nature  of  the  business;  (5)  the 
amount  of  the  capital;  and  (6)  the  period  during  which 
the  partnership  is  to  last. 

(B)  Joint  stock  companies 

401.  A  joint  stock  company  is  an  unincorporated  asso- 
ciation of  persons  for  business  purposes,  having  a  common 
capital  wherein  the  interest  of  each  member,  represented 
by  a  stock  certificate,  may  usually  be  transferred  at  the 
owner's  pleasure,  without  causing  a  dissolution  of  the 
company.  Such  associations  have  more  of  the  attributes 
of  corporations  than  of  partnerships.  Joint  stock  com- 
panies differ  from  corporations  in  that  they  result  from  a 
written  agreement  among  the  members  rather  than  from 
the  granting  of  a  charter  by  the  public  authorities.  They 
differ  from  partnerships  in  that  the  death  of  one  of  the 
members  or  the  transfer  of  his  interest  does  not  put  an  end 
to  the  association.  Regulations  for  governing  a  joint  stock 
company  should  be  adopted  by  the  associates  when  it  is 
formed.  These  are  called  the  articles  of  association.  They 
should  be  executed  by  all  the  members,  and  filed  in  a  desig- 
nated office  in  the  county  where  the  company  transacts 
business. 

402.  The  stockholders  generally  elect  the  officers  and 
directors  at  the  regular  annual  meeting,  due  notice  of 
which  must  be  given.  Contracts  of  the  company  are  made 
by  the  officers  or  directors  designated  either  by  statute  or 
by  the  articles  of  association.  If  they  exceed  the  con- 
tracting powers  so  granted  them,  they  become  personally 
liable.    Ordinarily,  a  member  of  a  joint  stock  company  has 
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no  power  to  represent  the  company  unless  duly  constituted 
an  officer,  director,  or  other  agent. 

403.  In  most  states  the  legislators  have  carried  the  re- 
semblance between  corporations  and  joint  stock  companies 
to  such  an  extent  as  to  confer  on  the  latter  the  chief  inci- 
dent of  corporate  association,  namely,  limitation  of  in- 
dividual liability.  These  stock  companies  are  sometimes 
called  *'  quasi  corporations."  In  stock  companies  of  this 
kind  the  liability  of  each  member  is  restricted  to  the  amount 
which  he  has  agreed  to  contribute  as  capital  to  the  partner- 
ship enterprise. 


QUESTIONS 

1 .  Define  limited  partnerships. 

2.  Define  a  special  partner.     Define  a  general  partner.     What 
are  the  duties  and  liabilities  of  each? 

3.  What  facts  should  be  set  forth  in  a  limited  partnership 
certificate? 

4.  Define  joint  stock  companies. 

5.  Distinguish  joint  stock  companies  and  corporations  from 
partnerships. 

6.  What  are  the  articles  of  association? 

7.  How  are  joint  stock  companies  operated  and  managed? 


PART  III 
CORPORATIONS 


CHAPTER  XXVI 

THE  FORMATION  OF  CORPORATIONS 

(A)  The  charter 

404.  A  corporation  is  a  legal  body  consisting  of  one  or 
more  persons,  existing  by  virtue  of  a  grant  from  the  legis- 
lature of  a  state  or  the  National  Congress.  This  grant  is 
evidenced  by  a  written  instrument,  usually  called  the  char- 
ter of  the  corporation  or  the  certificate  of  incorporation. 
It  has  been  seen  that  a  partnership  is  formed  by  the  volun- 
tary agreement  of  its  members.  In  a  corporation,  however, 
in  addition  to  the  agreement  of  the  persons  forming  the 
corporation,  the  consent  of  the  state  is  required.  This  con- 
sent is  shown  by  the  charter.  The  incorporators  and  other 
persons  who  afterwards  acquire  an  interest  in  a  business 
corporation  are  called  the  stockholders.  The  stockholders 
choose  certain  persons  as  the  board  of  directors  to  govern 
and  control  the  corporation.  The  directors  usually  choose 
the  president,  secretary,  treasurer,  and  other  ofificers  to 
perform  certain  designated  duties  in  the  management  of 
the  corporation  under  the  supervision  of  the  board  of  di- 
rectors.   See  Section  471. 

405.  Corporations  are  either  public  or  private.  Public 
corporations  are  such  as  exist  for  governmental  purposes, 
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such  as  cities,  boroughs,  and  the  like.  All  other  corpora- 
tions are  private.  Private  corporations  may  be  either  cor- 
porations created  for  profit  or  not  for  profit.  Corporations 
for  profit  are  created  by  private  enterprise  for  pecuniary 
gain,  such  as  the  ordinary  commercial  or  manufacturing 
companies.  Corporations  not  for  profit  are  those  not  or- 
ganized for  gain,  such  as  religious,  educational,  charitable, 
beneficial,  and  social  corporations. 

406.  Corporations  which  supply  public  utilities,  some- 
times known  as  public  service  corporations,  such  as  trans- 
portation companies,  gas  companies,  water  companies,  and 
others,  are  called  semipublic  corporations.  They  are  cre- 
ated by  private  enterprise,  and  developed  by  private  capi- 
tal. They  are  public  in  so  far  as  they  serve  to  benefit  the 
public,  and  exercise  the  public  right  of  eminent  domain. 
See  Chapter  XXXV. 

407.  Formerly  corporations  were  created  by  special  act 
of  the  legislature.  But  now,  in  almost  every  state,  the 
power  of  the  legislature  to  form  corporations  by  special  act 
has  been  taken  away,  and  general  laws  exist  under  which  a 
corporation  may  be  formed.  Under  the  general  incorpora- 
tion laws  of  many  states  the  power  of  chartering  certain 
corporations  is  delegated  to  a  judge  or  other  official. 

408.  Where  a  corporation  is  about  to  be  formed  under 
the  laws  of  any  state,  the  procedure  is  generally  as  follows : 
the  first  step  is  to  prepare  an  application  for  a  charter  ad- 
dressed to  the  governor,  secretary  of  state,  or  some  other 
designated  official  of  the  state  under  whose  laws  the  appli- 
cants desire  to  incorporate.  This  document  usually  sets 
forth  the  name  of  the  proposed  corporation,  the  purpose 
for  which  it  is  formed,  how  long  it  is  to  exist,  the  principal 
place  of  business,  the  amount  of  its  capital  stock,  the  names 
and  addresses  of  the  subscribers  to  the  stock,  with  the 
amounts  subscribed  for  by  each,  and  sometimes  the  names 
and  addresses  of  the  directors  for  the  first  year.    In  most 
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cases  the  truth  of  the  matters  set  forth  in  the  application 
must  be  verified  by  affidavit  of  x)ne  or  more  of  the  incor- 
porators, of  whom  one  or  more  may  be  required  to  be  resi- 
dents of  the  state.  Frequently,  also,  public  notice  by  ad- 
vertisement for  a  certain  length  of  time  of  the  intention  to 
apply  for  a  charter,  and  of  the  purpose  for  which  the  cor- 
poration is  to  be  organized  must  be  given.  If  the  applica- 
tion is  in  regular  form,  it  is  approved  and  recorded  in  a 
designated  state  office,  and  the  authority  to  form  the  or- 
ganization, called  the  "  letters  patent,"  is  issued.  This, 
and  sometimes  also  a  certified  copy  of  the  application,  is 
sent  to  the  incorporators.  The  incorporators  then  have  the 
certificate  recorded  in  a  county  office,  and  proceed  with  the 
organization  of  the  corporation. 

409.  A  meeting  of  the  stockholders  for  the  acceptance 
of  the  charter  and  the  adoption  of  by-laws  is  usually  the 
next  step  in  the  organization  of  the  company.  In  some 
states  the  directors  named  in  the  application  are  directors 
for  the  first  year ;  in  others  a  meeting  of  the  stockholders  is 
necessary  for  the  election  of  directors.  Ordinarily,  when 
the  directors  hold  their  first  meeting  they  elect  the  presi- 
dent and  other  officers  for  the  coming  year.  When  officers 
have  been  chosen,  the  corporation  is  ready  to  proceed  with 
business. 

(B)  The  by-laws 

410.  The  by-laws  of  a  corporation  are  the  fundamental 
private  regulations  by  which  it  is  governed.  A  corporation 
has  power  to  make  by-laws  for  its  own  government,  pro- 
vided they  are  not  inconsistent  with  its  charter  or  with  the 
laws  of  the  United  States,  or  of  the  state  in  which  the  cor- 
poration is  formed.  The  consent  of  a  majority  of  the 
stockholders  is  usually  necessary  either  to  the  adoption  of 
or  to  a  change  in  the  by-laws. 

The  following  is  a  typical  form  of  by-laws: 
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ARTICLE  I 

MEETINGS 

The  stated  meetings  of  the  board  of  directors  shall  be  held  on 
the  first  Tuesday  of  every  month,  at  their  office  in  Camden,  New 
Jersey,  at  4  p.m.,  except  when  the  first  Tuesday  of  any  month  shall 
fall  on  a  legal  holiday,  when  the  meeting  shall  be  held  on  the  day 
following,  at  the  same  hour.  Special  meetings  shall  be  called  by 
the  president  at  the  written  request  of  three  members. 

ARTICLE  II 

OFFICERS 

The  board  of  directors  shall  elect  a  president,  a  vice  president 
a  secretary,  a  treasurer,  a  solicitor,  and  such  other  officers  as  may 
be  necessary,  at  the  first  meeting  after  the  annual  election,  or 
as  soon  thereafter  as  may  be  convenient.  They  shall  hold  their 
respective  offices  only  at  the  pleasure  of  the  board  of  directors. 

ARTICLE  III 

THE   PRESIDENT 

The  president  shall  preside  at  all  meetings  of  the  board  of  direc- 
tors; he  shall  appoint  all  committees  not  otherwise  ordered  by  the 
board  of  directors,  and  shall  be  a  member  of  the  same  ex  officio. 
He  shall  attend  to  the  executive  business,  and  have  charge  of  the 
general  welfare  of  the  company,  under  the  direction  of  the  board  of 
directors.  In  the  absence  of  the  president,  the  vice  president  shall 
perform  his  duties. 

ARTICLE  IV 

THE   SECRETARY 

The  secretary  shall  keep  a  regular  record  of  the  proceedings 
of  the  board  of  directors,  give  notice  to  the  directors  of  all  stated 
or  special  meetings,  attend  the  meetings  of  all  committees,  when 
required,  have  the  custody  of  the  seal  of  the  company,  conduct  the 
correspondence,  keep  the  books  of  the  company,  and  attend  to  such 
other  proper  duties  as  the  president  or  board  of  directors  may 
require.  He  shall  give  the  notice  enjoined  by  law  of  the  annual 
and  special  meetings  of  the  stockholders. 
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ARTICLE  V 

THE   TREASURER 

The  treasurer  shall  give  bond,  with  one  or  more  satisfactory 
sureties,  in  such  sum  or  sums  as  the  board  of  directors  may  from 
time  to  time  require,  for  the  faithful  performance  of  his  duties. 
He  shall  keep  a  separate  account  in  the  name  of  the  company  in  such 
bank  or  banks  as  the  board  of  directors  may  from  time  to  time 
designate,  and  the  funds  deposited  therein  shall  be  subject  to 
drafts  or  checks,  signed  by  the  president  and  treasurer.  He  shall 
make  a  detailed  report  of  the  receipts  and  disbursements  at  each 
stated  meeting  of  the  board  of  directors,  and  at  the  stated  meeting 
in  January  of  each  year,  shall  present  a  complete  statement  of  his 
accounts  for  the  year  ending  on  the  thirtieth  day  of  November 
previous.  His  books  shall  at  all  times  be  open  to  the  inspection  of 
the  president  and  board  of  directors,  or  any  member  thereof. 
All  payments  shall  be  made  by  orders  drawn  on  the  treasurer, 
under  appropriations  granted  by  the  board  of  directors,  signed  by 
the  president  and  secretary. 

ARTICLE  VI 

CERTIFICATES   OF   STOCK 

Certificates  of  stock  shall  be  signed  by  the  president  and  counter- 
signed by  the  treasurer,  authenticated  by  the  seal  of  the  company 
and  countersigned  by  the  registrar  of  transfers. 

All  certificates  surrendered  shall  be  canceled  by  the  president 
and  treasurer,  each  of  whom  shall  cancel  his  own  signature,  or  the 
signature  of  his  predecessor  in  office,  at  the  time  of  transfer.  The 
certificates  so  canceled  shall  be  examined  and  reported  on  monthly 
by  the  finance  committee. 

ARTICLE  VII 

COMMITTEES 

The  standing  committees,  to  be  appointed  annually  on  or  before 
the  first  stated  meeting  of  the  board  of  directors,  shall  be  a  finance 
committee,  to  consist  of  three  members,  and  an  executive  com- 
mittee, to  consist  of  four  members.  The  standing  committees 
shall  hold  at  least  one  stated  meeting  per  month,  and  at  all  meetings 
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one  of  the  members,  or  the  secretary  of  the  company,  shall  act  as 
secretary. 

The  finance  committee  shall  have  general  supervision  of  the 
finances  of  the  company,  examine  and  audit  all  bills  before  they  are 
presented  to  the  board  of  directors  for  payment,  and  the  certificate 
book,  and  report  their  proceedings  to  the  board  of  directors  at  each 
stated  meeting. 

The  executive  committee  shall  have  charge,  in  connection  with 
the  president,  of  all  matters  relating  to  the  general  welfare  of  the 
company. 

ARTICLE  VIII 

ELECTIONS 

All  elections  shall  be  by  ballot,  unless  by  unanimous  consent, 
when  a  vote  may  be  taken  viva  voce. 

ARTICLE  IX 

OFFICE 

The  office  of  the  company  shall  be  in  the  city  of  Camden,  New 
Jersey,  and  shall  be  kept  open  for  the  transfer  of  stock  and  the 
transaction  of  other  business,  every  day  (between  nine  and  three 
o'clock),  except  Saturday  afternoons,  Sundays,  Good  J'riday, 
Christmas,  and  the  fourth  day  of  July,  unless  otherwise  ordered  by 
the  board  of  directors. 

ARTICLE  X 

ORDER    OF    BUSINESS 

At  all  stated  meetings  of  the  board  of  directors  the  order  of 
business  shall  be  as  follows: 

1.  A  quorum  being  present,  the  president  shall  call  the  board 
to  order. 

2.  Roll  call. 

3.  Minutes  of  the  preceding  meeting  or  meetings  shall  be  read, 
and  amended,  if  necessary. 

4.  Report  of  treasurer. 

5.  Reports  of  committees. 

6.  Unfinished  business. 
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7.  Written  communications  read  and  disposed  of. 

8.  New  business. 

ARTICLE  XI 

MEETINGS   OF   STOCKHOLDERS 

The  president  and  board  of  directors  may  call  a  special  meeting 
of  the  stockholders,  by  mailing  written  notices  to  them  at  their 
respective  addresses  as  registered  on  the  company's  books,  at  least 
twenty  days  before  such  meeting. 

ARTICLE  XII 

AMENDMENTS 

No  alteration  or  amendment  shall  be  made  to  these  by-laws, 
unless  presented  in  writing  at  a  stated  meeting  of  the  stockholders, 
to  be  acted  on  at  a  subsequent  stated  meeting. 


(C)  Powers  of  corporations 

411.  A  corporation  has  only  such  powers  as  are  con- 
ferred on  it  by  its  charter.  Powers  may  be  so  conferred  on 
a  corporation:  (1)  expressly,  by  being  enumerated  in  the 
charter;  (2)  impliedly,  because  they  are  incidental  to  cor- 
porate existence,  or  because  they  are  necessary  or  proper 
for  the  exercise  of  the  powers  expressly  conferred.  The 
chief  powers  of  a  corporation  are  usually  as  follows:  (1) 
to  have  succession;  (2)  to  have  a  corporate  seal;  (3)  to  ac- 
quire, hold,  and  dispose  of  real  and  personal  property  suit- 
able to  its  purposes;  (4)  to  appoint  and  remove  officers  and 
agents;  (5)  to  make  by-laws  and  regulations  for  its  gov- 
ernment; (6)  to  make  contracts  in  furtherance  of  the  ob- 
jects for  which  it  was  created. 

412.  The  power  to  purchase  and  hold  such  real  and 
personal  property  as  the  purposes  of  the  corporation  may 
render  necessary  or  proper  is  an  incident  of  all  corpora- 
tions, unless  specially  restricted  by  their  charter  or  by  some 
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statute.  Such  power  is  generally  expressly  conferred,  but 
this  is  not  necessary,  as  it  is  implied  in  the  absence  of  an 
express  restriction. 

413.  Collateral  to  the  power  to  acquire  and  hold  real 
estate  is  the  power  to  sell  or  mortgage  property  unless  re- 
stricted by  charter  or  statute.  But  not  all  corporations 
may  mortgage  or  sell  their  property.  Usually  a  railroad 
company  or  other  corporation  that  is  vested  with  the  power 
of  eminent  domain,  and  charged  with  peculiar  duties  to  the 
public,  as  telegraph,  gas,  and  water  companies,  cannot,  in 
the  absence  of  express  authority  from  the  legislature,  sell, 
mortgage,  or  lease  property  that  is  essential  to  enable  it 
properly  to  perform  its  functions.    See  Chapter  XXXV. 

414.  Except  in  so  far  as  expressly  restricted,,  a  private 
corporation  may  borrow  money  whenever  the  condition  of 
its  business  renders  this  action  expedient.  Therefore,  a 
corporation  has  implied  power  to  issue  and  deal  in  nego- 
tiable paper  if  that  is  the  usual  or  appropriate  way  of  ac- 
complishing the  purposes  for  which  it  was  created. 

(D)  Ultra  vires  acts 

415.  When  a  corporation  assumes  to  do  an  act  which  it 
has  no  power  to  do  or  in  excess  of  the  powers  which  have 
been  conferred  upon  it,  its  conduct  is  said  to  be  ultra  vires, 
that  is,  beyond  or  in  excess  of  its  powers. 

416.  If  neither  party  has  entered  upon  the  performance 
of  an  ultra  vires  contract,  the  courts  will  not  lend  their  aid 
to  insure  its  enforcement. 

417.  If  an  ultra  vires  contract  has  been  partly  per- 
formed by  one  or  both  parties,  most  courts  will  enforce  the 
contract,  if  this  is  necessary  to  do  justice.  Suppose  that  a 
corporation  and  an  individual  enter  into  a  contract  under 
which  the  corporation  agrees  to  perform  acts  in  excess  of 
its  powers,  but  which  are  not  otherwise  illegal.    In  most 


CORPORATIONS  219 

jurisdictions,  including  Indiana,  Michigan,  Minnesota,  New 
Jersey,  New  York,  and  Pennsylvania,  if  either  party  has 
performed  his  side  of  such  a  contract,  the  courts  will  com- 
pel performance  by  the  other  party  if  the  latter  refuses  to 
perform,  on  the  ground  that  to  allow  the  defense  of  ultra 
vires  to  prevail,  would  produce  an  inequitable  result. 

418.  In  the  Massachusetts  and  the  United  States  courts 
it  has  been  held  that  an  ultra  vires  contract  is  illegal  and 
void,  because  contrary  to  public  policy.  Therefore,  even 
though  the  individual  has  performed  his  part,  he  cannot 
hold  the  corporation  liable  on  the  contract.  And  if  the 
corporation  has  performed  its  part  of  an  ultra  vires  con- 
tract, the  other  party  may  successfully  resist  the  enforce- 
ment of  the  contract  by  the  corporation  on  the  ground  that 
it  was  beyond  the  corporate  powers.  But  even  in  these 
jurisdictions  the  rule  has  been  relaxed  to  the  extent  of  pro- 
tecting a  party  ignorant  of  the  ultra  vires  character  of  the 
transaction,  and  in  certain  other  cases. 

419.  The  rule  with  respect  to  the  ultra  vires  contracts 
of  municipal  corporations  is  different  from  that  prevailing 
in  the  case  of  private  corporations.  The  courts  have  gen- 
erally refused  to  enforce  the  ultra  vires  contracts  of  munic- 
ipal corporations.  Notwithstanding  the  hardship  which  a 
strict  observance  of  this  principle  occasions,  such  contracts 
are  usually  declared  to  be  utterly  void. 

(E)  Promoters  and  contracts  made  by  them 

420.  Promoters  who  have  been  instrumental  in  or- 
ganizing a  corporation,  and  want  to  be  reimbursed  for  the 
services  rendered  and  expenses  incurred  for  its  benefit, 
cannot  generally  recover  from  the  corporation,  unless  the 
stockholders  or  directors,  by  a  resolution  regularly  passed 
after  the  organization  has  been  completed,  expressly  prom- 
ise to  pay. 
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421.  When  people  deal  with  the  promoters  of  a  cor- 
poration before  it  is  organized,  they  should  remember  that 
the  corporation  is  not  bound  by  contracts  to  which  it  is  not 
a  party,  and  the  promoters  cannot  usually  be  regarded  as 
its  agents  for  the  reason  that  it  is  not  yet  formed.  In  order 
to  secure  the  benefits  of  a  contract  made  with  promoters  be- 
fore incorporation,  one  should  be  careful  to  have  it  formal- 
ly adopted  by  the  company  after  organization.  It  will 
then  have  the  effect  of  a  contract  made  by  the  company  as 
of  the  date  of  its  adoption.  Promoters,  however,  are  per- 
sonally liable  on  these  contracts,  unless  expressly  exempted 
by  the  terms  thereof. 

422.  While  promoters  do  not  usually  occupy  the  po- 
sition of  agents  for  the  projected  corporation  so  as  to  bind 
it  by  contracts  with  third  parties,  yet  as  between  the  pro- 
moters and  the  corporation,  they  are  held  to  occupy  a 
fiduciary  relation,  and  must  display  toward  it  the  loyalty 
which  an  agent  owes  to  his  principal.  Accordingly,  they 
may  be  compelled  to  turn  over  into  the  company 's  treasury 
any  profits  made  by  them  in  transactions  which  they  have 
entered  into  on  behalf  of  the  company. 

423.  The  owner  of  property  may  be  active  in  the  pro- 
motion of  a  corporation,  and  afterwards  openly  sell  the 
property  to  the  company  at  a  fair  valuation,  without  violat- 
ing his  fiduciary  obligations.  But  once  he  starts  upon  the 
promotion  of  a  company,  he  cannot  buy  property  in  order 
to  resell  it  at  an  advanced  price  to  the  corporation,  thereby 
making  a  secret  profit,  without  being  liable  to  account  for 
the  profit  which  he  makes  out  of  the  resale. 

QUESTIONS 

1.  What  is  a  corporation?  What  is  a  corporate  charter? 
Define  stockholders.     Directors. 

2.  Define  public  corporations.     Private  corporations.     Corpora- 
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tions  for  profit.     Corporations  not  for  profit.     Semi-public  cor- 
porations. 

3.  Describe  the  method  of  forming  corporations. 

4.  Enumerate  the  usual  powers  of  corporations. 

5.  The  charter  of  the  Seaside  National  Bank  does  not  confer 
upon  it  in  express  terms  the  right  to  acquire  and  hold  real  property. 
Has  the  corporation  the  power  to  purchase  a  large  hotel  property, 
occupy  the  ground  floor  as  its  banking  house  and  lease  the  rest  of 
the  building  to  a  hotel  syndicate? 

6.  What  are  ultra  vires  acts? 

7.  What  is  the  rule  as  regards  an  ultra  vires  contract  which  has 
been  partly  performed  by  one  or  both  parties? 

8.  A,  B,  and  C  are  engaged  in  promoting  the  Ajax  Elevator 
Company,  A  makes  a  contract  with  D  to  furnish  hoists  to  the 
company.  Who  is  liable  to  D  for  the  price  of  the  hoists  if  they  are 
delivered  to  and  accepted  by  A?  Who  is  liable  to  D  for  the  price 
of  the  hoists  if  they  are  delivered  to  and  accepted  by  the  Ajax 
Elevator  Company  after  it  has  been  formally  incorporated? 


CHAPTER  XXVII 

ADMISSION    TO    MEMBERSHIP    IN    A    CORPORATION,    EXPULSION 
THEREFROM    AND    TRANSFER    OF   INTEREST    THEREIN 

424.  In  corporations  for  profit  the  term  "  member  " 
usually  means  a  stockholder.  Corporations  not  for  profit 
generally  have  no  capital  stock,  membership  in  them  being 
largely  a  matter  of  personal  qualifications. 

(A)   Membership  in  corporations  not  for  profit 

425.  Membership  in  corporations  not  for  profit  is  usual- 
ly regulated  by  the  charter  and  by-laws.  The  members  of 
a  corporation  not  for  profit  have  the  right  to  prescribe  any 
qualifications  for  membership  which  do  not  contravene 
state  or  federal  laws  or  public  policy. 

426.  A  member  of  a  corporation  not  for  profit  may  lose 
his  right  to  membership  therein,  and  be  liable  to  suspension 
or  expulsion.  This  sometimes  occurs  through  the  violation 
of  the  rules  of  the  association,  as,  for  example,  through 
nonpayment  of  dues.  Conviction  of  an  infamous  crime  is 
usually  a  ground  for  expulsion.  It  may  even  be  that  en- 
gaging in  a  specified  business  may  become  a  cause  for  ex- 
pulsion from  a  corporation  not  for  profit. 

Ellerbe  v.  Faust,  119  Mo.  653  (1893).  Faust  was  a  member 
of  a  masonic  benefit  association.  This  association  passed  a  by-law 
providing  that  if  any  member  became  a  saloon  keeper,  he  should 
forfeit  his  membership  and  all  benefits.  Held  that  as  Faust  kept 
a  saloon  after  the  passage  of  the  by-law,  he  came  within  its  opera- 

222 


CORPORATIONS  223 

tion,  and  lost  his  membership  in  the  association  without  any  lormal 
action  on  its  part. 

(B)  Membership  in  corporations  for  profit 

427.  The  capital  stock  of  a  business  corporation  is  the 
money  or  other  property  which  is  put  into  a  fund  by  those 
who  become  members  of  the  concern.  It  is  the  means  con- 
tributed by  the  stockholders  as  the  basis  of  the  business 
enterprise  for  which  the  corporation  was  formed.  The  in- 
terest which  each  member  has  in  the  corporation,  namely, 
the  right  to  participate  in  profits,  and  upon  dissolution  to 
participate  in  the  division  of  assets,  is  called  a  share  of 
stock.  Members  of  business  corporations  are  called  share- 
holders or  stockholders.  A  single  stockholder  sometimes 
acquires  all  the  shares  of  stock  without  affecting  the  exist- 
ence of  the  corporation. 

428.  Membership  in  a  business  corporation,  that  is  to 
say,  the  ownership  of  shares,  is  usually  evidenced  by  a  cer- 
tificate issued  under  the  corporate  seal.  When  shares  are 
sold,  the  certificate,  together  with  a  power  of  attorney  to 
transfer  it,  is  delivered  to  the  purchaser,  who  surrenders  it 
to  the  company.  The  company  then  registers  the  new  own- 
er on  its  books,  and  issues  a  new  certificate  to  him.  Some- 
times the  purchaser  of  stock  omits  to  have  the  stock  trans- 
ferred to  his  name  on  the  company 's  books.  Until  transfer 
is  made,  dividends  and  notices  of  stockholders'  meetings 
will  be  sent  to  the  former  owner. 

1.  Stock  certificates 

429.  Every  stockholder  in  a  corporation  is  entitled  to 
receive  from  the  company  a  certificate  of  the  number  of 
shares  standing  to  his  credit  on  the  books  of  the  company. 
This  certificate  is  an  acknowledgment  by  the  corporation 
that  the  person  to  whom  it  was  issued  is  entitled  to  all  the 
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rights  of  a  stockholder  in  the  company  in  respect  of  the 
number  of  shares  named. 

430.  The  following  is  a  typical  form  of  stock  certificate 
which  constitutes  evidence  of  a  shareholder's  ownership  of 
a  certain  interest  in  the  corporation : 
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431.  If  the  registered  owner  of  stock  signs  the  follow- 
ing power  of  attorney,  engraved  on  the  back  of  the  cer- 
tificate, without  filling  in  the  blanks,  and  delivers  such  cer- 
tificate to  a  purchaser  of  the  stock,  the  latter  ordinarily 
surrenders  the  certificate  to  the  transfer  clerk  of  the  cor- 
poration which  issued  it.  Then  this  clerk  acts  as  the  seller 's 
agent  to  transfer  the  stock,  and  issues  a  new  certificate  to 
the  purchaser.  The  following  form  shows  the  power  of  at- 
torney engraved  on  the  back  of  the  stock  certificate  which 
appears  in  Section  430.  This  power  of  attorney  is  signed 
in  blank,  as  just  explained,  by  Harold  Beauchamp,  the  per- 
son in  whose  name  the  stock  certificate  has  been  made  out : 


^^?5««i^9^<{<fifmz£_,,y^M^^^^ 
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432.  Wlien  the  shares  of  stock  represented  by  a  cer- 
tificate are  sold  or  pledged,  it  is  better  not  to  sign  the  fore- 
going power  of  attorney  which  appears  on  the  back  of  the 
certificate,  unless  the  transfer  is  to  be  made  at  once.  It  is 
customary  for  a  stockholder  who  is  pledging  his  stock  to 
deliver  the  certificate  to  the  pledgee,  together  with  a  sepa- 
rate power  of  attorney  to  transfer  the  shares.  Then  when 
he  pays  off  the  loan  he  gets  back  the  certificate  and  power 
of  attorney,  and  destroys  the  latter,  for  it  has  served  its 
purpose.  This  is  better  than  to  have  the  power  of  attor- 
ney on  the  back  of  the  certificate  signed  as  indicated  in 
Section  431,  because  in  the  latter  case  the  certificate  would 
remain  negotiable  by  delivery,  and,  if  stolen  and  trans- 
ferred by  the  thief  to  a  purchaser  in  good  faith,  it  would 
be  forever  lost  to  the  registered  holder,  Harold  Beauchamp. 
The  purchaser  in  good  faith  could  have  himself  substituted 
as  the  registered  holder  of  the  shares  in  Beauchamp 's 
place.  The  form  shown  on  page  227  is  a  separate  power 
of  attorney  to  transfer  stock  which  might  be  used  in  con- 
nection with  the  certificate  shown  in  Section  430. 

433.  If  a  stockholder  loses  his  certificate,  he  may  have 
a  new  one  issued  to  him  upon  his  agreeing  to  indemnify  the 
company  for  any  loss  which  may  be  suffered  by  the  com- 
pany on  account  of  the  former  certificate,  and  upon  giving 
proper  security. 

2.  Voting  trusts 

434.  A  voting  trust  is  an  arrangement  whereby  some  or 
all  of  the  stockholders  of  a  corporation  transfer  their 
shares  in  the  company  to  trustees,  who  have  stock  cer- 
tificates made  out  in  their  own  names  as  trustees.  The 
trustees  then  execute  to  the  original  owners  of  the  shares 
"  certificates  of  beneficial  interest."  By  this  means  the 
trustees  have  the  right  to  vote,  and  the  real  owners  of  the 
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Know  All  Men  by  These  Presents,  That  I,  Harold 
Beauchamp,  for  value  received,  have  bargained,  sold,  as- 
signed and  transferred,  and  by  these  presents  do  bargain,  sell, 
assign  and  transfer  unto  Arthur  Sedley  100  shares  of  the 
capital  stock  of  the  Belmont  Construction  Company  standing 
in  my  name  on  the  books  of  the  said  company,  and  do  hereby 
constitute  and  appoint  Arthur  Sedley  my  true  and  lawful 
attorney,  irrevocable,  for  and  in  my  name  and  stead,  but  to 
his  use,  to  sell,  assign,  transfer  and  set  over  all  or  any  part 
of  the  said  stock,  and  for  that  purpose  to  make  and  execute 
all  necessary  acts  of  assignment  and  transfer,  and  one  or  more 
persons  to  substitute  with  like  full  power,  hereby  ratifying 
and  confirming  all  that  my  said  attorney,  or  his  substitute 
or  substitutes,  shall  lawfully  do  by  virtue  hereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  the  10th  day  of  September,  A.D.  1909. 

Sealed  and  delivered  in  the    ] 

presence  of  V  (Signed)  Harold  Beauchamp.    (seal) 

(Signed)  Henry  W.  Crawford.    J 


shares  have  all  the  other  incidents  of  ownership.  In  a  few 
states  voting  trusts  have  been  declared  void.  In  other 
states  it  is  held  that  voting  trusts  are  valid,  provided  they 
have  a  lawful  object. 

(C)   Fraudulent  issue  of  stock  by  the  officers  of  a  corporation 

435.  In  some  states  constitutional  or  statutory  provi- 
sions exist  to  the  effect  that  corporate  stock  shall  not  be 
issued  except  for  work  or  labor  done,  or  money  or  property 
received  by  the  corporation.  Under  such  provisions  per- 
sons to  whom  stock  is  issued  for  which  the  corporation  re- 
ceives no  value  do  not  really  become  stockholders  in  the 
corporation.    This  is  also  true  where  the  corporation  issues 
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more  than  tlie  authorized  number  of  its  shares  of  capital 
stock.  A  subscriber  to  such  an  overissue  is  not  liable  on 
his  subscription.  But  if  he  has  paid  money  for  such  spuri- 
ous shares,  he  may  sue  the  corporation  for  reimbursement. 
If  the  overissued  shares  pass  into  the  hands  of  an  innocent 
transferee  for  value,  the  corporation  is  liable  in  damages  to 
him  for  the  value  of  the  stock. 

Rogers  v.  Gladiator  Gold  Mining  &  Milling  Co.,  113  N.  W. 
(S.  D.)  86  (1907).  The  South  Dakota  Constitution  provided  that 
no  corporation  could  lawfully  issue  stock  except  for  labor  done, 
or  money  or  property  actually  received.  Rogers  agreed  with  the 
Gladiator  Company  to  help  a  man  named  Crabtree  in  selling  the 
company's  stock  and  in  making  assays.  For  these  services  the 
corporation  agreed  to  issue  certain  shares  of  stock  to  him.  The 
services  having  been  performed,  Rogers  sued  the  Gladiator  Company 
for  its  failure  to  deliver  the  stock.  Held,  the  agreement  violated  the 
provisions  of  the  State  Constitution.  Rogers  paid  the  corporation 
no  money  or  property,  and  the  services  performed  were  rendered 
to  Crabtree  individually.  Therefore,  Rogers  could  not  recover 
from  the  corporation. 

QUESTIONS 

1.  How  is  membership  in  a  corporation  not  for  profit  regulated? 
How  may  the  right  of  membership  in  such  a  corporation  be  lost? 

2.  Define  capital  stock.     Define  stockholders. 

3.  Does  the  ownership  by  a  single  individual  of  all  the  stock 
of  a  corporation  terminate  the  corporate  existence? 

4.  How  is  membership  in  a  business  corporation  usually  evi- 
denced? Describe  the  steps  taken  in  transferring  stock.  Draw 
a  specimen  form  of  stock  certificate. 

5.  What  is  a  voting  trust? 

6.  What  is  the  rule  concerning  the  manner  of  payment  for 
corporate  stock? 


CHAPTER  XXVIII 

THE  BIGHT  OF   STOCKHOLDERS  AND   OTHER   MEMBERS   OF   COR- 
PORATIONS TO  A  SHARE  OP  PROFITS 

(A)  A  stockholder's  right  to  dividends 

436.  Dividends  are  profits  appropriated  by  resolution 
of  the  board  of  directors  for  division  among  the  stock- 
holders. Until  dividends  are  declared,  the  profits  are  part 
of  the  assets  of  the  corporation,  and  do  not  belong  to  the 
stockholders  individually.  Nor  is  there  any  debt  due  from 
the  corporation  to  them,  even  though  the  business  is  so 
prosperous  that  a  dividend  ought  to  be  declared. 

437.  The  declaration  of  dividends  is  largely  a  matter  of 
discretion  on  the  part  of  the  directors.  They  will  not  be 
interfered  with  by  the  courts,  unless  they  act  fraudulently 
or  oppressively.  Even  though  a  corporation  has  a  large 
surplus  fund,  the  directors  may,  in  the  exercise  of  their  dis- 
cretion, retain  it  as  a  surplus  instead  of  distributing  it 
among  the  stockholders  in  the  shape  of  dividends. 

McNab  v.  McNab  &  Harlin  Mfg.  Co.,  62  Hun  (N.  Y.)  18 
(1891).  McNab  was  a  stockholder  in  McXab  &  Harlin  Manufac- 
turing Company,  which  had  a  capital  stock  of  $150,000  and  a  sur- 
plus of  $152,209.  Dividends  at  the  rate  of  25  per  cent,  had  been 
paid  for  a  period  of  ten  years.  McNab  sued  to  have  all  or  part  of 
the  surplus  distributed  as  a  dividend.  Hdd  that  as  the  surplus  was 
profitably  employed  by  the  directors  in  purchasing  materials  used 
by  the  company  in  its  manufactures,  and  as  they  considered  it 
for  the  company's  best  interests  not  to  divide  this  surplus,  the 
directors  could  not  be  said  to  have  acted  imreasonably  or  capri- 
ciously.   Therefore,  the  court  refused  to  interfere. 
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438.  When  the  directors  have  lawfully  declared  a  divi- 
dend out  of  profits  earned  and  received,  and  the  time  set 
for  paying  the  dividend  arrives,  the  stockholders  become 
entitled  to  payment,  and  there  is  a  debt  due  them  by  the 
corporation.  If  the  corporation  withholds  payment  of  the 
dividend  after  it  is  due,  the  stockholders  may  sue  the  cor- 
poration for  the  amount  of  the  dividend. 

(B)  The  rights  of  preferred  stockholders 

439.  Preferred  stock  ordinarily  entitles  the  holders 
thereof  to  payment  of  dividends  out  of  corporate  profits 
before  any  dividends  are  distributed  among  the  holders  of 
common  stock.  Such  stock  is  sometimes  called  "  guaran- 
teed "  stock;  but  this  term  is  inaccurate,  as  the  corpora- 
tion does  not  guarantee  to  holders  of  preferred  stock  that 
it  will  pay  dividends.  The  rights  of  preferred  stockholders 
depend  upon  the  contract  under  which  the  stock  is  issued. 

440.  Preferred  stock  is  of  two  kinds:  (1)  where  the 
holders  of  preferred  stock  are  entitled  not  only  to  priority 
in  payment  of  dividends,  but  also  to  priority  in  the  dis- 
tribution of  the  principal  upon  the  dissolution  of  the  com- 
pany; (2)  where  the  holders  are  entitled  to  priority  over 
the  common  stockholders  merely  in  the  distribution  of 
dividends.  These  dividends  may  be  cumulative  or  non- 
cumulative.  Cumulative  preferred  stock  entitles  the  hold- 
ers to  receive  dividends  for  the  years  when  the  company 
has  paid  them  nothing  before  the  common  stockholders 
can  begin  to  share  in  profits.  Holders  of  non-cumulative 
preferred  stock  are  entitled  only  to  a  preference  over  the 
common  stockholders  in  the  payment  of  dividends  for  the 
current  year,  without  any  allowance  being  made  to  them 
for  the  years  when  the  company  has  paid  them  nothing. 

441.  Dividends  on  either  preferred  or  common  stock 
must  not  be  paid  out  of  the  company 's  capital.    Holders  of 
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stock,  whether  it  is  common  or  preferred,  are  members  of  a 
corporation,  and  not  its  creditors. 

(C)  The  right  to  a  dividend  as  between  various  claimants 

442.  Usually  the  person  in  whose  name  stock  stands 
when  the  dividends  are  payable  is  entitled  thereto.  If  a 
stock  certificate,  which  has  been  delivered  to  a  purchaser 
prior  to  the  declaration  of  a  dividend,  has  not  been  trans- 
ferred to  the  purchaser's  name,  the  company  pays  the  divi- 
dend to  the  registered  owner,  who  is  bound  to  turn  it  over 
to  the  purchaser,  the  real  owner.  Sometimes  when  a  divi- 
dend is  declared  payable  at  a  later  date,  stock  changes 
hands  between  the  day  of  declaration  and  the  day  when 
the  dividend  is  payable.  In  the  absence  of  any  custom  or 
agreement  to  the  contrary,  the  owner  of  the  stock  at  the 
time  of  the  declaration  is  entitled  to  it,  although  it  may  not 
be  payable  until  after  the  sale. 

443.  Where  stock  has  been  pledged  but  not  transferred 
to  the  pledgee's  name,  the  pledgor  being  the  registered 
owner,  the  corporation  will  pay  dividends  to  him.  If  the 
pledgee  has  had  the  stock  transferred  to  his  own  name,  the 
corporation  will  pay  the  dividends  to  him,  but  he  must  ac- 
count to  the  pledgor  for  them. 

(D)  A  stockholder's  right  to  subscribe  for  new  stock 

444.  When  the  stock  of  a  corporation  is  to  be  increased 
a  stockholder  is  entitled  to  preference  in  subscribing  for 
new  stock,  unless  a  statute  or  other  local  law  provides 
otherwise.  He  may  demand  such  a  proportion  of  the  new 
stock  as  the  number  of  shares  already  owned  by  him  bears 
to  the  whole  number  of  shares  in  existence  before  the  in- 
crease. 

Jones  v.  Morrison,  31  Minn.  140  (1883).  Jones,  Dorilus 
Morrison  and  Clinton  Morrison  were  stockholders  and  directors  in 
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the  Minneapolis  Harvester  Works.  While  Jones  by  reason  of  ill 
health  was  absent  in  Europe,  the  Morrisons,  being  majority  stock- 
holders, caused  a  stockholders'  meeting  to  be  held  on  January  3, 
1882,  at  which  it  was  resolved  to  issue  7,000  shares  of  new  stock 
and  give  the  existing  stockholders  the  right  to  subscribe  for  it  before 
January  24th.  At  a  subsequent  meeting  of  the  board  of  directors, 
also  controlled  by  the  Morrisons,  it  was  resolved  that  as  none  of  the 
new  stock  had  been  subscribed,  the  entire  issue  should  be  sold  to 
the  Morrisons  and  their  friends,  which  was  accordingly  done. 
Notices  of  these  meetings  were  sent  to  Jones,  but  he  was  in  a  part  of 
Europe  from  which  he  could  not  have  forwarded  his  subscription 
within  less  than  eighteen  days.  As  soon  as  Jones  learned  of  these 
proceedings,  he  sued  to  have  them  set  aside.  Hdd  that  Jones  was 
entitled  to  an  opportunity  to  subscribe  for  and  take  new  stock  in 
proportion  to  the  old  stock  held  by  him.  The  Morrisons  had 
known  of  his  absence  abroad,  and  had  apparently  sought  to  take 
unfair  advantage  of  it. 


QUESTIONS 

1.  What  are  dividends?  How  are  dividends  declared?  Will 
the  declaration  of  dividends  by  the  directors  be  ordered  by  the 
courts? 

2.  What  is  preferred  stock? 

3.  Hoskins  owns  twenty  shares  in  the  Ragtime  Publishing  Co. 
On  July  1,  1909,  the  company  declares  a  semiannual  dividend  of 
2^  per  cent,  payable  to  stockholders  of  record  July  15,  1909.  On 
July  2,  1909,  Hoskins  sells  his  stock  to  Cathay.  Who  is  entitled 
to  the  dividend? 

4.  What  right  has  a  stockholder  upon  the  issue  of  new  stock? 


CHAPTER  XXIX 

THE  RIGHTS  OF  STOCKHOLDERS  AND  OTHER  MEMBERS  OF  COR- 
PORATIONS TO  CONTROL  AND  INSPECT  CORPORATE  AFFAIRS 

(A)  The  right  of  a  member  to  vote  at  corporate  meetings 

445.  A  stockholder  has  the  right  to  vote  at  corporate 
meetings.  The  holder  of  the  legal  title  to  sliares  is  the  one 
who  may  vote  them.  The  stock  certificate  and  transfer 
books  are  good,  but  not  always  conclusive  evidence  as  to 
who  has  the  legal  title.  In  disputed  cases,  the  judges  of 
election  determine  who  is  entitled  to  vote. 

446.  When  nothing  appears  to  the  contrary  in  the  laws 
of  the  state  or  the  charter  of  the  corporation,  each  stock- 
holder is  entitled  to  one  vote  for  each  share  of  stock  he 
owns.  The  statutes  of  some  states,  in  order  to  give  the 
minority  stockholders  representation  on  the  board  of  di- 
rectors, confer  the  right  of  cumulative  voting.  If  cumula- 
tive voting  is  allowed  at  elections  of  directors,  each  stock- 
holder is  entitled  to  as  many  votes  as  shall  be  equal  to  the 
number  of  his  shares  of  stock  multiplied  by  the  number  of 
directors  to  be  elected.  He  may  cast  them  all  for  a  single 
director  or  distribute  them  among  two  or  more,  as  he  sees 
fit. 

1.  Joint  owners 

447.  "Where  several  persons  own  stock  jointly,  either  in 
their  own  right  or  as  fiduciaries,  the  stock  cannot  ordinarily 
be  voted  unless  all  agree  upon  the  way  the  vote  shall  be 
cast.  But  in  some  states  a  majority  is  allowed  by  statute 
to  vote  stock  held  jointly. 
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2.  Voting  by  fiduciaries 

448.  Where  one  holds  stock  as  a  trustee,  executor,  cr 
administrator,  he  is  entitled  to  vote  thereon. 

3.  Voting  by  pledgor 

449.  In  the  case  of  a  pledge  of  stock  the  right  to  vote 
remains  in  the  pledgor  as  long  as  the  stock  stands  in  his 
name.  When  the  title  is  transferred  on  the  company's 
books  to  the  pledgee,  he  usually  acquires  the  voting  power. 

4.  Voting  by  proxy 

450.  In  almost  every  business  corporation  the  right  to 
vote  by  proxy  is  conferred  by  charter,  statute,  or  by-law. 
The  term  proxy  usually  means  a  document  setting  forth 
the  authority  granted  by  a  stockholder  to  his  deputy.  It 
is  also  used  to  designate  the  deputy  authorized  to  repre- 
sent another.  The  document  itself  need  not  be  acknowl- 
edged before  a  notary,  but  should  be  duly  executed  and 
witnessed.  The  following  is  a  form  of  proxy  in  general 
use: 


Know  all  Men  by  these  Presents: 

That  I,  the  undersigned,  do  hereby  constitute  and  appoint 
George  J.  Osborne  my  true  and  lawful  attorney,  with  full  pow- 
ers of  substitution  and  revocation,  to  represent  me  at  the  spe- 
cial meeting  of  stockholders  of  the  Belmont  Construction 
Company,  to  be  held  on  the  19th  day  of  October,  1909,  at  3 
o'clock  P.M.,  and  do  hereby  authorize  and  empower  him  to  vote 
at  said  meeting  and  at  any  adjournment  thereof,  for  me  and 
in  my  name  and  stead,  upon  the  stock  then  standing  in  my 
name  on  the  books  of  said  company,  and  I  hereby  grant  my 
attorney  all  the  powers  that  I  should  possess  if  personally 
present  at  said  meeting. 

Witness  my  signature  and  seal  this  1st  day  of  October,  1909. 

[Signed]    Arthur  Sedley.  (L.  S.) 

In  the  presence  of 
[Signed]    Henry  P.  Thornton. 
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(B)  The  manner  of  conducting  meetings  of  corporate  members 

.  451.  All  meetings  of  stockholders  should,  as  a  general 
rule,  be  held  in  the  state  where  the  corporation  was  or- 
ganized. But  when  a  corporation  is  chartered  by  several 
states,  a  stockholders'  meeting  held  in  one  of  these  states  is 
valid  with  respect  to  the  property  in  all  of  them.  The 
stockholders  do  not  have  to  hold  a  meeting  in  each  of  the 
states  in  which  the  corporation  is  domiciled.  The  laws  of 
some  states  authorize  corporations  formed  thereunder  to 
hold  meetings  anywhere. 

452.  Notice  of  special  meetings  should  always  be  given 
to  stockholders  of  record.  Notice  of  the  annual  or  stated 
meetings  is  not  always  necessary,  if  the  date  upon  which 
they  shall  be  held  is  specified  in  the  by-laws.  Stockholders 
are  presumed  to  be  familiar  with  these  provisions,  but  it  is 
always  wise  to  give  them  formal  notice.  The  length  of 
notice  required  is  generally  stated  in  the  statute  or  by-laws, 
and  varies  from  five  to  sixty  days  or  more.  Where  the  by- 
laws and  statutes  are  silent  on  the  subject,  a  reasonable 
notice  is  required. 

453.  "When  the  meeting  has  regularly  convened,  the  first 
thing  to  determine  is  whether  or  not  a  quorum  is  present. 
Usually  the  local  statutes,  or  the  charter  or  by-laws,  pro- 
vide how  many  shares  of  stock  must  be  represented  in  per- 
son or  by  proxy  to  constitute  a  quorum.  In  the  absence  of 
such  provision  a  majority  of  the  whole  number  of  shares 
is  sufficient. 

454.  The  meeting  is  usually  called  to  order  by  the  presi- 
dent or  other  duly  authorized  officer.  When  no  presiding 
officer  is  designated  by  the  charter  or  by-laws,  the  stock- 
holders should  proceed  to  elect  a  chairman.  Some  one 
should  also  be  elected  to  t?ike  the  miuutei§  of  the  meeting. 
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(C)  The  business  transacted  at  meetings  of  corporate  members 

455.  Stockholders'  meetings  are  held  for  the  purpose  of 
having  collective  action  by  the  stockholders,  in  order  to 
register  the  corporate  will.  As  individuals,  the  stockhold- 
ers cannot  agree  to  increase  the  capital  stock  or  to  merge 
with  another  corporation,  or  to  make  other  fundamental 
changes  in  their  organization.  For  these  purposes  cor- 
porate assent,  duly  obtained  at  a  stockholders'  meeting,  is 
requisite. 

456.  At  a  general  or  stated  meeting  of  the  stockholders 
any  legitimate  corporate  business  may  be  transacted.  At 
a  special  meeting,  however,  the  only  business  proper  to  be 
transacted  is  that  for  which  the  meeting  has  been  called. 

(D)  The  right  of  a  member  to  inspect  the  company's  books, 

and  to  interfere  in  the  management  of  its  affairs 

457.  A  stockholder  usually  has  a  limited  right  to  in- 
spect the  books  of  the  corporation  at  a  reasonable  time  and 
place,  and  for  a  proper  purpose.  Thus,  he  may  ordinarily 
inspect  the  list  of  stockholders,  with  a  view  to  canvassing 
for  an  approaching  election  of  directors.  If  he  has  good 
reason  to  suspect  fraud  on  the  part  of  the  management,  he 
may  generally  examine  the  company's  books  in  order  to 
learn  the  facts  and  take  proper  legal  action.  The  right 
of  inspection  includes  the  right  to  make  copies  of  the  books 
and  records  of  the  company.  The  corporation  may  make 
reasonable  regulations  governing  the  manner  in  which  this 
right  shall  be  exercised,  but  ordinarily  cannot  deny  it  al- 
together in  cases  where  a  stockholder's  best  interests  seem 
to  require  an  investigation.  If  the  corporation  wrongfully 
refuses  to  permit  a  stockholder  to  examine  the  books,  he 
may  get  an  order  of  court  to  enforce  his  demands. 

458.  The  principle  of  majority  rule  obtains  in  the  man- 
agement of  corporations,  and  a  stockholder  merely  as  such 
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has  little  voice  in  the  control  of  internal  affairs.  But  a 
single  stockholder  is  entitled  to  relief  where  the  corporation 
exceeds  its  powers  or  otherwise  acts  illegally  or  fraudu- 
lently. 

BixLER  V.  SuMMERFiBLD,  195  111.  147  (1902).  The  Story  Fmish- 
ing  Company  had  a  capital  stock  of  300  shares  of  the  par  value  of 
$50  each.  Bixler  owned  58  shares,  Summerfield  241  shares,  and  Hoff 
1  share.  Bixler  charged  that  Summerfield  was  voting  away  the 
corporate  profits  for  salaries  for  himself  and  family.  Summerfield 
was  getting  a  salary  of  $35  a  week,  his  wife  $25  a  week  for  work 
formerly  done  for  $3.50,  and  his  sister  $3  a  week  for  signing  her 
name  as  secretary  to  a  few  letters  of  notification  to  stockholders. 
Moreover,  he  had  reduced  Bixler's  salary  from  $15  to  $12  a  week. 
Bixler  sued  Summerfield  and  Hoff,  the  majority  stockholders,  to 
prevent  them  from  continuing  to  vote  excessive  salaries.  Held 
that  Bixler  was  entitled  to  relief.  The  majority  stockholders  had 
evidently  acted  in  bad  faith. 


QUESTIONS 

1.  How  many  votes  does  a  stockholder  have?  What  is  cumula- 
tive voting? 

2.  Who  is  entitled  to  vote  where  two  or  more  persons  hold  stock 
jointly?  Who  is  entitled  to  vote  in  the  case  of  a  pledge  of  stock? 
What  is  the  right  of  voting  by  proxy?  Draw  a  specimen  form  of 
proxy  for  use  at  a  corporate  meeting. 

3.  Where  are  stockholders'  meetings  usually  held? 

4.  What  notice  is  required  of  annual  and  special  meetings? 

5.  What  is  a  quorum? 

6.  ^Vhat  is  the  purpose  of  stockholders'  meetings?  What  busi- 
ness may  be  transacted  at  stockholders'  meetings? 

7.  Gross  was  a  stockholder  in  the  Comet  Aeroplane  Co.  No 
dividends  had  been  declared  for  nine  years  although  the  company 
enjoyed  a  large  business.  Gross  applied  to  the  court  for  an  order 
on  the  company  to  produce  its  books  and  papers  for  inspection,  it 
having  denied  him  the  right  to  examine  them.  What  action 
should  the  court  take? 


CHAPTER   XXX 

THE  LIABILITIES  OF  STOCKHOLDERS 

(A)  Liability  on  stock  subscriptions 

459.  The  relation  between  a  corporation  and  its  stock- 
holders is  contractual.  The  contract  of  subscription  fixes 
the  rights  and  obligations  of  both  parties.  The  provisions 
of  the  statute  under  which  the  corporation  is  formed, 
whether  it  is  the  general  incorporation  act  or  a  special  act 
of  the  legislature,  are  parts  of  the  contract.  When  a  per- 
son signs  his  name  to  the  contract  of  subscription  or  articles 
of  incorporation,  and  agrees  to  take  the  number  of  shares 
set  opposite  his  name,  he  is  liable  for  the  face  value  of  the 
stock. 

460.  The  chief  incident  of  corporate  membership  is 
limited  liability."  Ordinarily,  membership  in  a  corporation 
does  not  entail  any  liability  other  than  for  the  amount  sub- 
scribed. In  most  cases  the  liability  of  stockholders  is 
limited  to  the  par  value  of  the  stock  for  which  they  have 
subscribed.  In  some  states  a  greater  liability  is  imposed 
by  statute.  Under  the  banking  laws  of  the  United  States, 
stockholders  in  national  banks  are  liable  for  double  the  par 
value  of  their  stock. 

461.  Payment  for  shares  of  stock  need  not  be  iu  money, 
but  must  be  '*  in  money  or  money's  worth."  Where  pay- 
ment is  made  in  anything  else  than  money,  as  services  or 
property,  the  payment  will  be  held  to  be  valid  only  where 
made  in  good  faith,  and  where  an  honest  valuation  is  placed 
on  the  services  or  property. 
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(B)  Liability  of  original  subscribers  and  other  stockholders  to 
pay  assessments 

462.  Original  subscribers  to  the  capital  stock  of  a  cor- 
poration are  usually  bound  to  pay  the  face  value  of  the 
shares.  Where  a  subscription  to  stock  is  not  payable  either 
at  once  or  at  some  definite  time  in  the  future,  the  directors 
may  make  a  demand  upon  the  stockholders  for  payment  of 
all  or  part  of  the  unpaid  balance  by  a  certain  date.  This 
is  termed  ' '  making  a  call. ' ' 

463.  Notice  of  a  call  ought  always  to  be  given  to  the 
stockholders.  If  notice  has  been  duly  given,  upon  the  ex- 
piration of  the  prescribed  period,  interest  may  be  charged 
against  any  delinquent  stockholder. 

464.  The  corporation  may  for  a  sufficient  consideration 
discharge  a  stockholder  from  his  obligation,  provided  the 
rights  of  creditors  are  not  prejudiced  thereby.  Unless  the 
obligation  is  discharged  the  corporation  may,  if  calls  are 
not  paid  when  due:  (1)  sue  the  delinquent  holder  for  the 
amount  of  the  assessment;  or  (2)  sell  his  shares  to  raise 
what  he  owes.  If  the  latter  course  is  taken,  and  the  pro- 
ceeds of  the  sale  are  insufficient  to  pay  the  amount  of  the 
a.ss8ssment,  the  corporation  still  has  the  right  to  sue  the 
stockholder  for  the  deficit. 

465.  The  registered  owner  of  stock  is  generally  liable  to 
pay  assessments.  Where  the  owner  of  stock  which  is  not 
fully  paid  up  transfers  it,  and  the  transfer  is  duly  recorded 
in  the  company's  books,  he  is  not  usually  liable  for  subse- 
quent calls  in  the  absence  of  a  charter  or  statutory  provi- 
sion, or  an  express  agreement. 

(C)  Liability  of  stockholders  for  certain  corporate  debts 

466.  In  certain  states,  a  greater  liability  than  for  the 
par  value  of  the  stock  subscribed  is  imposed  by  statute.  In 
California  and  IMinnesota,  except  in  the  case  of  corpora- 
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tions  carrying  on  exclusively  a  manufacturing,  mining,  or 
mechanical  business,  double  liability  is  imposed  by  statute. 
In  certain  New  York  corporations  stockholders  are  liable 
for  corporate  debts  in  full. 

467.  Statutes  in  Indiana,  Massachusetts,  Michigan,  New 
York,  North  Dakota,  Oklahoma,  Pennsylvania,  South  Da- 
kota, Tennessee,  and  Wisconsin  make  stockholders  liable 
for  wages  of  employees  of  the  corporation.  To  enforce  this 
liability,  demand  must  be  made  within  a  specified  time.  In 
many  states  statutes  provide  that  if  any  part  of  the  capital 
stock  shall  be  refunded  to  stockholders  before  the  payment 
of  all  corporate  debts  for  which  such  refunded  capital  stock 
would  have  been  liable,  the  stockholders  are  individually 
liable  to  creditors  of  the  corporation  for  the  amounts  re- 
spectively returned  to  them.  In  a  few  otl\er  states  stock- 
holders are  personally  liable  for  the  debts  of  the  corpora- 
tion unless  this  liability  is  expressly  limited  by  the  charter. 


QUESTIONS 

1.  For  what  amount  is  a  stockholder  liable  to  the  corporation? 
What  is  the  liability  of  stockholders  of  national  banks?  How 
should  payments  for  shares  of  stock  be  made? 

2.  What  is  "making  a  call"?  What  notice  of  a  call  should  be 
given?  What  are  the  rights  of  a  corporation  in  case  calls  are  not 
paid  when  due?    Who  is  liable  to  pay  assessments? 


CHAPTER  XXXI 

THE  RIGHTS   AND   OBLIGATIONS   OP   THE   DIRECTORS 

(A)  The  qualifications  of  directors 

468.  Business  corporations  are  nsuailj'  managed  by  a 
president,  one  or  more  vice  presidents,  a  board  of  directors, 
a  secretary,  a  treasurer,  and  such  other  officers  and  agents 
as  the  corporation  may  appoint.  Directors  of  business  cor- 
porations may  usually  act  also  as  officers,  and  are  entitled 
to  receive  such  compensation  for  their  official  services  as 
the  by-laws  or  the  board  of  directors  may  determine. 

469.  In  the  absence  of  statutory  provision  or  by-law 
regulation,  no  particular  qualifications  are  required  of  di- 
rectors. Most  states  require  at  least  one  of  the  directors  of 
a  corporation  to  be  a  citizen  of  the  state  which  has  char- 
tered it.  Foreigners,  married  women,  and  even  minors,  are 
found  on  the  boards  of  various  corporations. 

470.  In  some  states  it  is  provided  that  each  director 
must  own  a  certain  number  of  shares  of  stock.  Where  the 
laws  of  the  state  are  silent  on  the  subject,  a  by-law  requir- 
ing that  directors  must  own  a  certain  number  of  shares  is 
valid. 

(B)  The  powers  of  directors 

471.  The  directors  are  the  managers  of  the  company. 
Generally  speaking,  whatever  the  corporation  can  do,  can, 
in  the  absence  of  a  provision  to  the  contrary,  be  done  by 
the  board  of 'directors  acting  in  their  collective  capacity. 
Ordinarily,  they  may  issue  corporate  stock  and  make  con- 
tracts concerning  it;  make  assessments  upon  stock  which 
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is  not  fully  paid  up;  declare  dividends;  prosecute  and 
settle  lawsuits;  appoint  the  president  and  other  officers; 
mortgage  the  company's  property,  and  generally  direct  its 
affairs. 

472.  When  the  number  of  directors  is  reduced  below  a 
quorum,  their  power  is  suspended.  In  the  absence  of  a  pro- 
vision to  the  contrary,  a  majority  of  the  whole  number  of 
directors  is  necessary  to  constitute  a  quorum  for  the  trans- 
action of  business.  Unlike  stockholders,  directors  cannot 
vote  by  proxy;  therefore,  a  director  who  is  present  only  by 
proxy  cannot  be  counted  in  making  up  a  quorum.  Where 
the  regulations  of  the  company  do  not  prescribe  a  place  of 
meeting,  the  choice  of  locality  is  within  the  discretion  of 
the  directors. 

473.  In  case  of  vacancies  in  the  board  of  directors 
caused  by  death,  resignation,  or  removal,  the  remaining  di- 
rectors are  usually,  by  statute  or  by-law,  empowered  to 
supply  the  vacancies  thus  created  until  the  next  election. 
If  they  fail  to  do  so,  the  fact  that  there  are  vacancies  does 
not  impair  the  validity  of  their  acts  as  long  as  there  is  a 
quorum.  If  the  directors  are  not  authorized  to  fill  vacan- 
cies, a  special  meeting  of  the  stockholders  is  sometimes 
called  for  this  purpose. 

Sylvania  &  GiRARD  R.R.  Co.  V.  HoGE,  59  S.  E.  (Ga.)  806 
(1907).  The  Georgia  Code  provided  that  railroads  should  have 
not  less  than  five  directors.  By  reason  of  the  death  of  one  of  its 
members,  the  board  of  directors  of  the  Sylvania  Railroad  Company 
was  reduced  to  four.  Hoge  and  other  stockholders  sued  the  rail- 
road and  its  directors  to  cause  a  meeting  of  the  stockholders  to  be 
held  for  the  purpose  of  electing  directors,  the  time  for  the  annual 
meeting  at  which  directors  should  have  been  elected  having  passed. 
Held  that  the  directors  should  be  ordered  to  cause  a  stockholders' 
meeting  to  be  held.  In  the  absence  of  any  statute  or  by-law 
authorizing  directors  to  supply  a  vacancy  in  their  board,  nobody 
but  the  stockholders  can  usually  exercise  this  power. 
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474.  The  by-laws  generally  authorize  the  delegation  of 
certain  powers  of  the  board  of  directors  to  committees.  A 
committee  may  consist  of  a  single  member.  Only  the 
powers  that  have  been  delegated  can  be  exercised  by  such 
committees. 

Commercial  Wood  &  Cemiint  Co.  v.  Northampton  Portl.<nd 
Cement  Co.,  82  X.  E.  (N.  Y.)  730  (1907).  The  directors  of  the 
Northampton  Portland  Cement  Company  delegated  to  an  executive 
committee  certain  power,  subject  at  all  times  to  the  orders  of  the 
board.  At  a  meeting  of  the  executive  committee  an  agreement  was 
made  with  the  Commercial  Wood  &  Cement  Company  to  appoint  the 
latter  concern  the  Northampton  Company's  sole  selling  agent  for  a 
period  of  five  years,  although  a  meeting  of  the  Northampton  Com- 
pany's directors  had  been  called  for  the  afternoon  of  the  same  day. 
The  secretary  of  the  Northampton  Company  promptly  notified  the 
Commercial  Company  that  the  agreement  was  under  consideration 
by  the  Northampton  Company's  board,  and  two  hours  after  it  had 
been  entered  into  by  the  executive  committee  it  was  rejected  by  the 
board.  The  Commercial  Company  thereupon  sued  the  Northampton 
Company  for  damages  for  breach  of  contract.  Held  that  the  execu- 
tive committee  had  no  authority  to  make  such  contract.  The  call 
for  a  directors'  meeting  had  suspended  the  authority  of  the  executive 
committee.  Moreover,  the  contract  being  an  unusual  and  extraor- 
dinary one,  the  executive  committee  was  not  authorized  to  make  it. 

475.  As  a  matter  of  business  precaution,  it  is  advisable 
to  have  minutes  of  all  meetings  taken.  The  minutes  should 
contain  a  full  record  of  all  proceedings.  In  some  states  the 
law  requires  that  in  certain  corporate  proceedings  minutes 
of  the  transactions  be  taken  and  preserved,  and  that  other- 
wise the  proceedings  will  be  invalid. 

(C)  The  compensation  of  directors 

476.  A  director  of  a  corporation  is  not  entitled  to  pay 
for  his  services  without  an  express  contract  or  some  pro- 
vision in  the  charter  or  by-laws  to  that  effect.    As  a  matter 
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of  fact,  directors  are  rarely  compensated  for  their  services 
commensurately  with  the  ability  required  and  the  re- 
sponsibility involved.  In  many  corporations  an  hono- 
rarium of  $5  or  $10  is  allowed  for  attendance  at  each  board 
or  committee  meeting. 

(D)  The  obligations  and  liabilities  of  directors 

477.  As  directors  are  the  unpaid  representatives  of  the 
corporate  members,  they  are  generally  responsible  only  for 
dishonesty,  breach  of  trust,  or  gross  negligence.  When  di- 
rectors act  faithfully,  keep  within  the  powers  given  them, 
and  follow  the  statutes  and  by-laws,  they  are  not  liable  for 
any  loss  which  may  occur.  They  do  not  insure  the  success 
of  any  action  undertaken  by  the  company. 

Case  v.  Delano,  121  111.  247  (1887).  Case,  a  depositor  in  a 
bank,  sued  Delano  and  the  other  directors  for  negligence  in  per- 
mitting the  bank  to  be  held  out  as  solvent,  when,  in  fact,  it  was  at 
the  time  insolvent.  Held  that  Case  was  entitled  to  recover.  Direc- 
tors are  bound  to  observe  care  and  diligence  and  are  liable  for 
injuries  resulting  from  their  gross  negligence.  Delano  and  the 
other  directors  had  been  quite  neglectful  of  their  duties,  and  Case, 
therefore,  had  the  right  to  hold  them  for  the  damages  he  had  sus- 
tained. 

478.  The  position  of  director  of  a  corporation  is  a 
fiduciary  one,  and  therefore  the  ordinary  rules  applicable 
to  any  fiduciary  apply.  A  director  cannot  ordinarily  repre- 
sent the  corporation  in  dealings  wherein  he  has  a  personal 
and  conflicting  interest. 

479.  If  the  directors  of  a  company  declare  a  dividend 
when  there  are  no  profits  or  surplus  on  hand  with  which  to 
pay  it,  so  that  upon  payment  the  capital  Is  impaired,  the 
directors  are  generally  liable  to  creditors  of  the  corporation 
for  the  amount  of  the  dividend  so  paid. 
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QUESTIONS 

1.  By  what  officers  are  business  corporations  usually  managed? 
Need  a  director  be  a  stockholder? 

2.  What  are  the  powers  of  directors?     May  they  act  when  their 
number  is  reduced  below  a  quorum?     May  they  vote  by  proxy? 

3.  May  directors  delegate  their  authority? 

4.  What  is  the  measure  of  a  director's  liability? 


CHAPTER    XXXII 

THE  RIGHTS  AND  OBLIGATIONS  OP  THE  PRESIDENT  AND  OTHER 

OFFICERS 

480.  The  by-laws  of  the  company  and  the  resolutions  of 
the  board  of  directors  ordinarily  regulate  the  duties, 
powers,  and  compensation  of  corporate  officers.  Usually 
officers  have  only  such  powers  as  are  thus  conferred  upon 
them.  As  they  are  not  the  general  agents  of  the  company, 
they  can  bind  it  merely  in  so  far  as  they  are  authorized. 
Express  authority  is  not  in  all  cases  necessary.  Authority 
may  be  implied  from  the  previous  business  dealings  of  the 
corporation.  Where  officers  assume  to  do  certain  acts,  and 
the  corporation  has  in  the  past  repeatedly  ratified  the  per- 
formance of  similar  acts  by  them,  they  will  generally  be 
held  to  have  the  necessary  authority. 

(A)   The  president 

481.  The  chief  executive  officer  in  most  corporations  is 
the  president.  He  generally  assumes  the  supervision  of 
corporate  affairs,  and  sees  that  the  orders  of  the  directors 
are  carried  out.  The  presidents  of  most  companies  are 
either  expressly  granted  extensive  powers,  or  allowed  to 
exercise  such  powers  by  general  acquiescence.  But  other- 
wise, a  president's  powers  are  quite  narrow. 

482.  If  the  president  or  any  other  representative  of  a 
company  exceeds  the  authority  which  has  been  granted  to 
him,  the  corporation  should  promptly  repudiate  his  action. 
It  must,  when  tlie  action  is  disaffirmed,  return  any  benefits 
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which  it  has  received  under  such  an  unauthorized  act.  It 
cannot  both  repudiate  the  contract  and  retain  the  benefits 
received  thereunder. 

(B)  The  secretary 

483.  The  secretary  is  generally  the  clerk  of  the  cor- 
poration and  the  custodian  of  its  records.  He  should  take 
minutes  of  the  meetings  of  the  directors  and  of  the  stock- 
holders, and  in  certain  cases  of  committees.  These  minutes 
should  be  carefully  preserved.  He  is  also  usually  charged 
with  the  safekeeping  of  the  corporate  seal.  He  has  power 
to  affix  the  corporate  seal  to  papers  authorized  to  be  exe- 
cuted on  behalf  of  the  company,  and  to  attest  the  seal  when 
duly  affixed. 

(C)  The  treasurer 

484.  The  treasurer  is  usually  the  custodian  of  the  funds 
and  securities  belonging  to  the  corporation.  In  most  com- 
panies the  treasurer  takes  charge  of,  or  supervises,  the 
books  of  account.  He  should  be  careful  as  to  the  bank  or 
trust  company  in  which  corporate  funds  are  deposited.  In 
order  to  be  protected,  he  should  have  the  depository  desig- 
nated by  the  board  of  directors. 


QUESTIONS 

1 .  What  are  the  duties  of  the  president?    What  action  should 
the  directors  take  in  case  the  president  exceeds  his  authority? 

2.  What  are  the  duties  of  the  secretary? 

3.  What  are  the  duties  of  the  treasurer? 


CHAPTER   XXXIII 

THE   CONSOLIDATION  AND   MERGER   OF   CORPORATIONS 

485.  The  consolidation  and  merger  of  corporations  may 
be  effected  in  various  ways.  The  consolidation  of  corpora- 
tions, strictly  speaking,  is  the  combination  of  the  respective 
rights,  interests,  and  franchises  of  two  or  more  corpora- 
tions by  legal  agreement  of  the  stockholders,  acting  under 
statutory  authority.  A  merger  may  be  effected  through  the 
purchase  or  lease  by  one  corporation  of  all  the  assets  of  an- 
other, or  through  the  acquisition  of  control  by  one  corpora- 
tion of  another's  stock. 

486.  Statutory  authority  is  always  necessary  to  effect  a 
real  corporate  consolidation.  In  most  states  legislative 
sanction  is  given  to  the  consolidation  of  nearly  every  kind 
of  corporations.  For  example,  noncompeting  railroads 
may  generally  consolidate. 

487.  Where  the  statutes  authorize  consolidation  they 
generally  provide  that  the  consent  of  two  thirds  or  of  three 
fourths  of  the  stockholders  must  be  obtained.  In  many 
states  statutory  provision  is  made  for  the  purchase  by  the 
corporation  of  the  stock  of  dissenting  shareholders. 

488.  To  effect  a  valid  consolidation,  the  statute  must  be 
strictly  followed.  The  usual  procedure  is  as  follows:  (1) 
agreement  as  to  terms  by  the  directors  of  the  consolidating 
corporations;  (2)  submission  of  the  directors'  agreement  to 
the  stockholders  of  each  company  at  a  duly  assembled  meet- 
ing; (3)  assent  of  the  stockholders  to  the  directors'  agree- 
ment by  the  required  vote;  (4)  filing  of  certified  copies  of 
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the  agreement,  and  the  vote  in  its  favor  in  the  same  offices 
in  which  the  original  certificate  of  each  of  the  consolidating 
corporations  was  filed. 

489.  The  effect  of  consolidation  under  statutory  author- 
ity is  usually  to  dissolve  the  old  corporations,  the  combina- 
tion of  which  creates  a  new  corporation.  This  new  cor- 
poration succeeds  to  all  the  rights  and  obligations  of  its 
constituent  companies. 

490.  When  a  merger  is  effected  by  the  sale  or  lease  of 
all  the  assets  of  one  corporation  to  another,  the  latter 
company  usually  issues  its  own  stock  or  bonds  to  the  stock- 
holders of  the  old  company,  who  thereby  become  stock- 
holders or  bondholders  in  the  purchasing  or  leasing  cor- 
poration. A  public  utilities  corporation  cannot  generally 
sell  out  all  its  property  in  this  manner.  But  statutes  very 
generally  permit  public  utilities  companies,  such  as  rail- 
roads, to  lease  their  property  to  another  company,  provided 
such  action  is  authorized  by  a  majority  of  the  stockholders. 

491.  Another  method  of  consolidation  is  by  uniting  in 
the  hands  of  an  individual,  a  syndicate,  or  a  holding  cor- 
poration a  controlling  interest  in  several  companies.  This 
may  be  done  in  Delaware,  Maine,  New  Jersey,  New  York, 
and  many  other  states  where  corporations  are  authorized 
to  hold  stock  in  other  corporations. 

492.  Over  thirty  states  have  limited  the  combination  of 
corporations  by  means  of  anti-trust  laws.  A  *  *  trust  "  is  a 
combination  of  corporations  or  individuals,  or  both,  for  the 
purpose  of  controlling  production  with  a  view  to  repressing 
competition  and  raising  prices.  Even  under  the  old  rules 
of  the  common  law  agreements  or  monopolies  in  restraint  of 
trade  were  against  public  policy,  and,  therefore,  unlawful 
and  void.  The  Federal  Congress  has  attempted  to  pre- 
vent illegal  combinations  so  far  as  respects  interstate  com- 
merce by  the  passage  of  the  Interstate  Commerce  Act  in 
1887  and  the  Sherman  Anti-Trust  Act  in  1890. 
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QUESTIONS 

1.  What  is  the  consolidation  of  corporations?    What  authority 
is  necessary  to  effect  consolidation? 

2.  Must  the  consent  of  the  stockholders  to  consolidation  be 
unanimous? 

3.  What  is  the  usual  procedure  in  the  consolidation  of  corpora- 
tions? 

4.  What  is  the  effect  of  consolidation? 

5.  What  is  meant  by  the  merger  of  corporations? 

6.  What  is  a  holding  company? 


CHAPTER   XXXIV 

BONUS     AND     TAX     LAWS— REGULATION     OF     DOMESTIC      AND 
FOREIGN  CORPORATIONS 

(A)  Bonus  and  tax  laws 

493.  A  state  may  tax  a  corporation  just  as  it  may  tax 
natural  persons.  Generally  speaking,  there  are  three  kinds 
of  corporate  property  which  may  be  taxed:  (1)  corpora- 
tion franchises;  (2)  property  held  by  a  corporation,  such 
as  lands  and  money;  (3)  capital  stock  in  the  corporation, 
either  held  by  the  corporation  itself  or  by  individual  stock- 
holders. 

494.  The  power  of  a  state  to  tax  a  corporation  is  limited 
to  matters  which  do  not  come  under  the  exclusive  control  of 
the  Federal  Government.  For  example,  a  state  may  not 
impose  a  tax  upon  a  railroad  which  will  amount  to  a  regu- 
lation of  foreign  or  interstate  commerce.  Neither  may  it 
tax  United  States  Government  bonds. 

495.  A  state  may,  in  the  absence  of  constitutional  or 
statutory  prohibition,  exempt  a  corporation  from  taxation. 
But  such  exemption  must  be  clear  and  unequivocal. 

496.  Usually  two  kinds  of  franchise  charges  are  im- 
posed by  a  state:  (1)  the  bonus  or  organization  fee,  pay- 
able when  a  company  is  formed;  (2)  the  franchise  tax  on 
corporations  payable  annually. 

497.  An  organization  fee  is  the  amount  of  money  paid 
to  a  state  for  the  privilege  of  becoming  a  corporation.  A 
franchise  tax  is  the  amount  of  money  paid  annually  to  the 
state  for  the  privilege  of  doing  business  as  a  corporation. 
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498.  Nearly  all  the  states  exact  organization  fees  before 
the  granting  of  a  charter.  The  states  of  Alabama,  Colora- 
do, Delaware,  Maine,  Massachusetts,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oregon,  Pennsylvania,  South 
Carolina,  Texas,  Vermont,  Washington,  and  West  Virginia 
impose  an  annual  franchise  tax  upon  the  total  amount  of 
capital  stock  issued.  In  Delaware,  Massachusetts,  New 
Jersey,  and  Ohio  the  amount  of  taxes  is  in  proportion  to 
the  amount  of  capital  stock  issued  and  outstanding.  In 
many  of  these  states,  however,  certain  manufacturing  and 
other  companies  are  exempted  from  the  payment  of  annual 
franchise  taxes. 

(B)  Reports  required  of  corporations 

499.  In  almost  every  state  corporations  chartered  or  do- 
ing business  therein  are  required  to  file  annual  reports  in  a 
designated  state  office,  setting  forth  the  condition  of  such 
corporations.  The  matters  about  which  information  must 
be  given  vary  in  different  states.  The  following  informa- 
tion is  required  in  some  states:  (1)  names  and  addresses  of 
officers  and  directors;  (2)  amount  of  capital  stock  author- 
ized and  paid  in;  (3)  amount  of  bonded  or  other  indebted- 
ness; (4)  value  of  real  and  personal  property;  (5)  name 
of  each  member,  and  number  of  shares  held  by  him;  (6) 
location  of  principal  office  within  the  state,  and  name  of 
person  in  charge  thereof. 

(C)  Registration  by  foreign  corporations 

500.  The  term  "  foreign  corporations  "  embraces  not 
only  corporations  chartered  by  another  nation,  but  also 
those  chartered  by  another  state  of  the  Union.  Most  of  the 
states  have  passed  acts  prescribing  the  terms  and  condi- 
tions upon  which  foreign  corporations  may  enter  and  do 
business.    These  acts  do  not  differ  very  greatly.    They  gen- 
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erally  direct  that  a  foreign  corporation  shall  appoint  an 
agent  residing  within  the  state,  upon  whom  legal  process 
against  the  corporation  may  be  served,  and  shall  designate 
a  place  of  business  where  he  may  be  found.  A  certified 
copy  of  the  charter  is  also  usually  required  to  be  filed  in  a 
certain  state  office,  and  in  a  local  office  in  the  county  where 
its  principal  place  of  business  is  to  be  located. 

501.  A  corporation  has  no  right  to  go  into  a  state  other 
than  that  in  which  it  was  incorporated  and  do  business 
there.  The  recognition  of  foreign  corporations  in  this  re- 
spect is  a  matter  largely  dependent  upon  state  comity. 
•Therefore,  the  state  may  exclude  foreign  corporations  alto- 
gether, or  impose  any  conditions  upon  them  before  they 
shall  have  the  right  to  do  business.  These  conditions  must, 
of  course,  not  be  repugnant  to  the  Constitution  of  the 
United  States.  Thus,  the  right  of  a  state  over  foreign  cor- 
porations does  not  extend  to  those  engaged  in  interstate 
commerce,  or  in  the  employ  of  the  Federal  Government. 

502.  It  may  sometimes  be  difficult  to  determine  whether 
or  not  a  foreign  corporation  has  actually  entered  into  a 
state  and  transacted  business.  For  example,  a  corporation 
chartered  in  one  state  may  sell  goods  in  another  state  by 
means  of  correspondence  or  a  nonresident  traveling  sales- 
man without  transacting  business  in  the  foreign  state  with- 
in the  legal  meaning  of  the  words  "  transacting  business." 
Neither  does  the  making  of  a  single  contract  within  a 
foreign  state  constitute  the  "  transaction  of  business  " 
therein.  So  also  a  corporation  may  rent  an  office  in  a 
foreign  state,  and  put  a  selling  agent  in  charge  thereof,  to 
distribute  samples  among  its  customers  without  "  doing 
business  "  in  the  foreign  state. 

503.  Various  penalties  are  imposed  in  different  jurisdic- 
tions upon  foreign  corporations  which  do  business  without 
first  complying  with  the  provisions  of  the  local  statute.  In 
some  states  the  right  of  a  corporation  to  sue  in  the  courts 
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of  the  foreign  state  is  withheld  until  the  statute  is  com- 
plied with.  In  others  foreign  corporations  which  have  not 
complied  with  the  local  statutes  are  absolutely  forbidden  to 
sue  on  contracts  made  before  they  have  obtained  a  permit 
to  do  business.  Some  other  states  declare  that  contracts 
made  by  foreign  corporations  before  complying  with  the 
local  statutes  are  absolutely  void.  In  other  states  fines  are 
imposed  or  the  state  is  given  the  right  to  oust  the  foreign 
corporation. 

QUESTIONS 

1.  What  kinds  of  corporate  property  may  generally  be  taxed? 

2.  How  is  the  power  of  the  state  to  tax  corporations  limited? 

3.  What  kinds  of  franchise  charges  are  usually  imposed  by  the 
state?    Define  each  kind. 

4.  What  facts  are  usually  required  to  be  set  forth  in  the  annual 
report  of  a  corporation? 

5.  What  is  a  trust? 

6.  What  legislative  attempts  have  been  made  to  curb  trusts? 

7.  What  is  a  foreign  corporation?  Describe  generally  legisla- 
tion pertaining  to  foreign  corporations. 

8.  The  Consolidated  Candy  Company  was  incorporated  in  the 
State  of  New  Jersey.  It  sends  its  agent,  Simpson,  into  the  State  of 
New  York  to  distribute  samples  and  solicit  orders.  Is  the  Con- 
solidated Candy  Company  transacting  business  in  the  State  of 
New  York  so  as  to  make  it  amenable  to  the  New  York  statutes 
regulating  foreign  corporations? 

9.  What  penalties  are  imposed  upon  foreign  corporations  for 
doing  business  in  a  state  without  complying  with  the  local  statutes? 


CHAPTER    XXXV 

PUBLIC   AND   SEMIPUBLIC    CORPORATIONS 

504.  Corporations  are  either  public  or  private.  Public 
corporations  are  those  created  by  the  government  for 
public  purposes.  They  are  classified  as  follows:  (1)  quasi 
corporations;  (2)  municipal  corporations;  (3)  quasi  pub- 
lic corporations.  "  Quasi  "  is  a  Latin  word,  meaning  "  as 
if."  It  is  used  to  denote  that  two  things  are  similar  to  each 
other,  but  not  sufficiently  similar  to  be  identical. 

(A)  Quasi  corporations 

505.  Quasi  corporations  are  political  or  civil  divisions 
of  the  state,  created  by  statute  without  the  consent  of  the 
inhabitants  thereof,  and  invested  with  particular  powers 
to  aid  in  the  administration  of  the  government.  These  in- 
clude counties,  townships,  school  districts,  road  districts, 
boards  of  commissioners  and  supervisors,  school  trustees, 
and,  in  short,  every  local  subdivision  of  the  state  other  than 
municipalities.  They  differ  from  municipal  corporations  in 
that  they  are  involuntary  organizations,  having  no  char- 
ters, and  existing  exclusively  for  purposes  of  civil  govern- 
ment. 

506.  The  most  familiar  type  of  quasi  corporation  is  the 
local  division  known  as  a  county.  The  towns  of  the  New 
England  states,  and  the  townships  of  some  of  the  Eastern 
and  Southern  states  resemble  counties  in  many  particulars. 

507.  The  government  of  a  county  is  intrusted  to  an 
official  body,  which  may  be  a  board  of  supervisors  or  com- 
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missioneis  chosen  by  the  people.  The  county  government 
has  only  such  powers  as  are  expressly  conferred  upon  it  by 
the  statute  establishing  it  as  a  territorial  division  for  pur- 
poses of  civil  government,  or  necessarily  implied  therefrom. 
Ordinarily,  it  may  exercise  the  power  of  eminent  domain, 
by  taking  private  property  for  public  use,  without  the  own- 
er's consent,  on  making  compensation  therefor.  It  may 
also  purchase,  hold,  and  sell  real  estate,  provide  for  the 
support  of  the  poor  and  the  maintenance  of  public  schools, 
contract  for  the  erection  and  furnishing  of  public  build- 
ings, and  generally  do  any  other  acts  which  are  necessary 
and  proper  for  the  accomplishment  of  the  objects  for  which 
it  was  created. 

508.  As  the  power  to  borrow  money  is  not  implied  in 
the  case  of  most  quasi  corporations,  one  should  not  make  a 
loan  thereto  unless  all  the  proper  legal  steps  have  been 
taken.  For  example,  in  order  that  a  county  may  be  bound 
by  contract  for  any  indebtedness,  the  following  conditions 
must  be  fulfilled:  (1)  the  county  must  be  authorized  by 
statute  to  enter  into  such  a  contract;  (2)  if  the  consent  of 
the  people  is  required,  it  must  be  obtained  in  the  manner 
prescribed  by  law;  (3)  the  county  officers  must  execute  the 
contract  in  the  manner  required  by  statute. 

(B)  llilunicipal  corporations 

509.  A  municipal  corporation  is  a  public  corporation 
created  by  the  legislature  for  purposes  of  government,  and 
invested  with  certain  powers  of  legislation  to  effectuate  the 
objects  for  which  it  was  established.  Cities  are  the  most 
common  examples  of  municipal  corporations.  The  Govern- 
ments of  the  United  States  and  of  the  several  states  of  the 
Union  are  not  municipal  corporations.  They  are  self- 
existing  bodies  formed  of  a  multitude  of  persons  united  by 
common  interest  and  by  common  laws.     They  derive  their 


CORPORATIONS  257 

powers  solely  from  the  consent  of  the  people  who  compose 
them. 

510.  Municipal  corporations  may  be  created  (1)  by  the 
United  States  Congress;  (2)  by  the  state  legislatures;  (3) 
by  the  territorial  legislatures  when  authorized  by  Congress. 
Upon  the  creation  of  a  municipality,  a  document  called  the 
municipal  charter  is  issued  to  it.  Ordinarily  this  defines 
the  rights,  privileges,  and  powers  of  the  corporation,  and 
establishes  its  frame  of  government. 

511.  Unlike  the  charters  of  private  corporations,  munic- 
ipal charters  are  not  contracts  between  the  state  and  the 
corporation  or  incorporators.  Therefore,  unless  prohibited 
by  the  state  constitution,  the  legislature  may  increase  or 
decrease  the  territory  of  a  municipal  corporation  without 
the  consent  of  its  members,  divide  the  corporation  into  two 
or  more,  or  combine  two  or  more  corporations  into  one, 
amend  the  charter  so  as  to  increase  or  diminish  municipal 
powers,  and  even  repeal  the  charter  so  as  to  dissolve  the 
corporation. 

512.  The  powers  of  municipal  corporations  are  of  two 
kinds:  (1)  public;  (2)  private.  The  former  are  those 
which  relate  to  the  governmental  powers  of  a  municipality, 
considered  as  a  division  or  agency  of  the  state,  which  has 
granted  to  it  certain  sovereign  powers.  These  include  the 
powers  of  eminent  domain,  of  promoting  public  education, 
of  police,  and  certain  other  powers  exercised  by  the  munic- 
ipality for  the  welfare  of  the  community,  but  for  which  it 
receives  no  consideration.  The  private  powers  exercised  by 
a  municipality  may  be  generally  grouped  together  as  those 
from  which  it  derives  a  profit.  These  include,  among 
ethers,  the  power  to  erect  and  maintain  gas,  water,  and  elec- 
trical plants,  and  other  works  of  public  utility. 
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(C)  Semipublic  corporations 

513.  Semipublic  corporations  are  private  corporations 
performing  public  functions,  supplying  public  utilities,  or 
operating  under  municipal  franchises.  These  include  the 
following:  bridge,  canal,  and  ferry  companies;  electric 
light  and  power  companies;  gas,  water,  and  sewer  com- 
panies; railroad,  street  railway,  turnpike,  and  navigation 
companies;  telegraph  and  telephone  companies;  pipe-line, 
grain  elevator,  and  irrigation  companies,  and  many  others. 
Semipublic  corporations,  being  created  primarily  for  the 
private  profit  of  their  members,  are  essentially  private  cor- 
porations. They  have  all  the  powers  and  incidents  of  other 
private  corporations,  and  are  owned  by  their  stockholders 
and  managed  by  their  directors  and  officers  in  much  the 
same  way. 

614.  Many  semipublic  corporations,  such  as  railroad 
companies,  are  given  the  right  of  eminent  domain.  See 
Section  507.  Many  of  them,  such  as  street  railway  com- 
panies, use  the  public  highways.  In  view  of  such  special 
privileges,  and  of  the  fact  that  they  are  formed  to  earn  a 
profit  by  serving  the  general  public,  they  are  subject  in  a 
high  degree  to  public  regulation  and  control,  in  order  that 
the  public  interests  may  be  protected.  For  example,  the 
legislature  may  compel  semipublic  corporations  so  to  con- 
duct their  business  as  not  to  impose  unreasonably  high 
charges  on  the  public,  or  unnecessarily  to  expose  it  to  harm 
or  danger. 

Wilcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19  (1909).  The 
New  York  State  Legislature  by  a  law  passed  in  1906  limited  the 
price  to  be  charged  for  gas  to  80  cents  per  1,000  cubic  feet.  The 
Consolidated  Gas  Company  asked  that  the  Public  Service  Commis- 
sion be  restrained  from  carrying  out  this  law.  Held  that  the  law 
was  reasonable.  Public  service  corporations,  such  as  gas  companies, 
are  subject  to  the  legislative  right  to  fix  rates  which  permit  not 
more  than  a  fair  return  on  the  property  used.     Six  per  cent,  is  a  fair 
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return  on  the  value  of  property  employed  in  supplying  gas  in  the 
City  of  New  York,  and  a  rate  yielding  that  return  is  not  confiscatory. 
In  the  absence  of  proof  that  the  80  cent  gas  law  would  yield  the 
Consolidated  Gas  Company  a  less  return  than  six  per  cent,  on  its 
investment,  the  Public  Service  Commission  would  not  be  restrained 
from  enforcing  the  law. 


QUESTIONS 

1 .  Enumerate  the  kinds  of  public  corporations. 

2.  What  is  a  quasi  corporation? 

3.  How  is  a  county  governed?  What  powers  has  the  county 
government?  What  conditions  must  be  fulfilled  in  order  that  a 
county  shall  be  bound  by  any  indebtedness? 

4.  What  is  a  municipal  corporation? 

5.  How  are  municipal  corporations  formed?  V/hat  is  a  municipal 
charter?  Is  the  municipal  charter  a  contract  between  the  state  and 
the  corporation? 

6.  Enumerate  the  kinds  of  powers  possessed  by  municipal  cor- 
porations.    Define  and  illustrate  each  kind. 

7.  What  is  a  semipublic  corporation?  Illustrate.  How  far  are 
these  corporations  to  be  deemed  really  public  corporations? 

8.  What  is  the  extent  of  the  legislative  control  over  semipublic 
corporations? 


CHAPTER   XXXVI 

THE  TERMINATION  OF  CORPORATIONS 

515.  The  termination  of  agency  and  of  partnerships 
has  been  treated  under  five  subdivisions,  which  will  be  fol- 
lowed in  considering  the  termination  of  corporations.  The 
dissolution  of  a  corporation  may  be  caused :  first,  by  agree- 
ment; second,  by  performance;  third,  by  breach;  fourth, 
by  impossibility ;  fift]i,  by  bankruptcy  or  insolvency. 

(A)  Termination  of  corporations  by  agreement 

516.  The  dissolution  of  a  corporation  may  be  effected 
by  the  voluntary  surrender  of  the  powers  or  franchises 
granted  in  the  corporate  charter,  if  the  surrender  is  ac- 
cepted by  the  state.  But  in  the  case  of  strictly  private  cor- 
porations, which  have  no  public  duties  to  perform,  the  con- 
sent of  the  state  is  not  necessary.  The  state  cannot  compel 
a  private  corporation  to  remain  in  existence,  and  such  a 
corporation  may  dissolve  itself  by  the  consent  of  its  mem- 
bers. 

517.  In  most  business  corporations  the  unanimous  con- 
sent of  all  the  stockholders  is  not  necessary  to  a  surrender 
of  its  privileges.  Usually  the  majority  of  the  stockholders 
may,  in  the  exercise  of  a  sound  discretion,  decide  to  wind 
up  the  business  even  against  the  will  of  the  minority.  In 
New  Jersey  the  General  Corporation  Law  allows  the  di- 
rectors to  dissolve  the  corporation,  provided  two  thirds  in 
interest  of  all  the  stockholders  shall  assent  thereto  at  a 
meeting  called  for  this  purpose. 
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518.  The  statutes  of  nearly  every  state  provide  what 
steps  shall  be  followed  in  winding  up  a  corporation  by 
agreement.  In  order  to  be  secure  the  provisions  set  forth 
in  the  statute  should  be  strictly  followed. 


(B)  Termination  of  corporations  by  performance 

519.  Where  a  corporation  has  been  expressly  chartered 
merely  to  put  through  a  certain  piece  of  work,  its  activity 
will  be  terminated  on  the  performance  of  that  work.  (Jr, 
if  a  certain  period  has  been  fixed  for  the  corporate  exist- 
ence by  its  charter  or  a  local  statute,  it  will  come  to  an  end 
at  the  expiration  of  that  period,  unless  its  franchises  are  re- 
newed. In  most  states  provisions  are  made  for  continuing, 
under  certain  conditions,  the  existence  of  corporations 
whose  charters  are  about  to  expire. 


(C)  Termination  of  corporations  by  breach 

520.  The  termination  of  a  corporation  may  be  effected 
by  an  abuse  of  the  powers  granted  to  it,  or  by  the  failure  to 
exercise  them.  Either  of  these  causes  is  a  ground  for  a 
proceeding  by  the  state  to  have  the  corporate  charter  for- 
feited. 

People  v.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582 
(1890).  The  North  River  Sugar  Refining  Company  agreed  with  cer- 
tain other  sugar  refineries  to  select  a  committee  composed  of  repre- 
sentatives of  each  and  to  turn  over  to  this  committee  the  property 
of  all  the  refineries  to  be  managed  and  operated  by  the  committee 
for  the  common  benefit,  the  profits  and  losses  to  be  shared  in  equal 
proportions.  Held  that  this  was  a  consolidation  for  the  purpose  of 
creating  a  "trust"  unlawful  and  injurious  to  the  public  interest. 
It  was,  therefore,  ground  for  an  action  by  the  attorney  general  in 
the  name  of  the  state  to  have  the  corporation  dissolved  and  its 
charter  forfeited.    See  Section  492. 


262  AMERICAN  BUSINESS  LAW 

(D)  Termination  of  corporations  by  impossibility 

521.  The  dissolution  of  a  business  corporation  is  seldom 
effected  by  impossibility.  Even  if  all  the  stockholders  in  a 
business  corporation  were  to  die  at  the  same  time,  their 
shares  would  pass  automatically  to  their  executors  or  ad- 
ministrators, and  the  corporate  existence  would  be  unin- 
terrupted. But  if  a  statute  is  passed  which  makes  it 
unlawful  for  the  corporation  to  continue  doing  the  busi- 
ness for  which  it  was  chartered,  there  is  usually  nothing 
left  but  to  dissolve  the  company. 

(E)  Termination  of  corporations  by  bankruptcy  or  insolvency 

522.  Neither  insolvency  nor.  the  appointment  of  a  re- 
ceiver necessarily  brings  about  the  dissolution  of  a  corpora- 
tion. But  these  things  generally  lead  in  the  end  to  its  dis- 
solution.   See  Chapter  XVIII. 

523.  "When  a  corporation  has  become  involved  in  litiga- 
tion as  a  result  of  financial  difficulties,  and  there  is  danger 
that  the  corporate  property  may  be  lost  or  misapplied, 
receivership  proceedings  are  generally  instituted.  A  re- 
ceiver is  a  person  appointed  by  a  court  to  take  charge  of 
and  administer  the  corporate  property  under  the  court's 
direction  for  the  benefit  of  the  creditors,  stockholders,  and 
other  persons  who  are  ultimately  entitled  thereto.  Re- 
ceivers are  officers  of  the  court  and  must  account  to  it. 

524.  The  courts  usually  have  power  to  appoint  receivers 
when,  in  the  exercise  of  their  discretion,  they  deem  such 
appointment  necessary.  This  power  may  be  exercised  in 
the  following  emergencies:  (1)  in  ease  of  insolvency;  (2) 
in  case  of  mismanagement  and  misapplication  of  the  cor- 
porate funds  by  the  officers  or  directors;  (3)  to  protect 
creditors  when  they  have  been  unable  to  satisfy  their  claims 
by  means  of  the  ordinary  legal  process. 
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525.  The  appointment  of  a  receiver  usually  has  the  ef- 
fect of  making  it  impossible  for  the  corporation  to  exercise 
certain  corporate  powers;  because  in  the  decree  appointing 
the  receiver  the  corporation  is  generally  prohibited  from 
exercising  those  powers.  But  any  corporate  powers  which 
are  not  conferred  upon  the  receiver  may,  as  a  rule,  still  be 
exercised  by  the  corporation.  When  the  receivership  is 
terminated  the  corporation  resumes  the  corporate  powers 
which  it  had  prior  to  the  appointment  of  the  receiver. 

526.  The  powers  of  receivers  are  usually  fixed  by 
statute  in  the  various  states.  Where  the  local  statutes  do 
not  define  their  powers,  they  have  only  such  as  the  court 
may  confer  upon  them.  Generally  a  receiver  succeeds  to 
all  the  rights  that  the  corporation  had  before  his  appoint- 
ment. So  also  any  defenses  to  claims  which  were  good 
against  the  corporation  before  he  was  appointed  may  ordi- 
narily be  set  up  in  an  action  brought  by  him  as  receiver, 
to  enforce  such  corporate  claims. 


QUESTIONS 

1.  Enumerate  the  methods  by  which  corporations  may  be  dis- 
solved. 

2.  Is  the  consent  of  the  state  necessary  to  the  dissolution  of  a 
private  corporation?  Is  the  unanimous  consent  of  all  the  stock- 
holders necessary  to  the  dissolution  of  a  private  corjjoration? 

3.  Discuss  the  termination  of  corporations  by  performance. 

4.  For  what  causes  will  the  state  forfeit  the  corporate  charter? 

5.  Discuss  the  termination  of  corporations  by  impossibility. 

6.  ^Vho  is  a  receiver?  When  will  a  receiver  be  appointed  and 
by  whom?  Does  the  appointment  of  a  receiver  terminate  the 
corporate  existence?  What  is  the  effect  of  the  appointment  of  a 
receiver? 


BOOK  THIRD 
PERSONAL   AND   REAL   PROPERTY 


CHAPTER   XXXVIl 

THE    VARIOUS    KINDS    OF    PROPERTY    AND    THE    ACQUISITION 
AND   TRANSFER   THEREOF 

527.  Property  is  the  right  which  one  man  has  to  hold 
or  dispose  of  certain  lands  and  chattels  as  he  may  see  fit, 
to  the  exclusion  of  all  other  persons.  The  word  ''prop- 
erty" is  derived  from  the  Latin  word  proprius,  mean- 
ing "  one's  own."  All  things  are  not  the  subject  of  prop- 
erty. A  person  cannot  appropriate  the  sea  or  the  air  so  as 
to  acquire  an  exclusive  right  of  property  in  either  of  them. 

528.  Property  is  of  two  kinds:  (1)  real;  (2)  personal. 
Real  property  or  real  estate  is  usually  permanent,  fixed, 
and  immovable,  such  as  land,  structures  thereon,  fixtures 
thereto,  and  rights  issuing  out  of,  annexed  to,  or  exercis- 
able within  land.  Personal  property,  which  consists  for 
the  most  part  of  goods  and  chattels,  is  usually  movable,  so 
that  it  may  be  carried  about  by  the  owner  from  place  to 
place.  Books,  merchandise,  mortgages,  and  bank  notes  are 
familiar  kinds  of  personal  property. 

529.  In  this  third  book  we  shall  consid^  contracts 
affecting  property  and  the  various  kinds  of  property  rights. 
These  rights  may  be  obtained  in  two  ways:  (1)  by  original 
acquisition;  (2)  by  transfer. 

(A)  Original  acquisition  of  property 

530.  We  shall  treat  of  the  original  acquisition  of  prop- 
erty as  made:  (1)  by  occupancy;  (2)  by  accession;  (3)  by 
intellectual  labor. 
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1.  By  occupancy 

531.  Title  to  real  property  was  originally  acquired  by 
occupancy.  Upon  the  death  or  removal  of  the  occupant, 
the  next  person  who  came  along  and  took  possession  of  the 
land  acquired  title  thereto.  In  this  early  stage  of  society, 
the  only  title  that  could  be  acquired  was  in  the  use  or  occu- 
pancy  of  the  land,  and  not  in  the  land  itself.  In  process 
of  time,  title  to  the  land  itself  was  recognized,  and  the 
owner  was  allowed  to  transfer  the  property  by  deed  dur- 
ing his  lifetime  or  by  will  after  his  death.  In  the  United 
States  the  title  to  most  lands  is  usually  derived  from  our 
state  or  colonial  governments,  so  that  the  question  of  title 
by  occupancy  merely  is  unimportant.  But  even  to-day  the 
continuous,  open  occupancy  of  another's  land  in  hostility 
to  his  rights  will  finally  give  the  occupant  title.  The 
period  of  twenty-one  years  usually  outlaws  the  true  own- 
er's claim. 

532.  Goods  captured  in  time  of  war  were  formerly 
held  to  belong  to  the  captor.  But  now  they  are  held  to 
belong  to  the  nation,  and  the  captor  has  only  such  interest 
in  them  as  the  laws  of  the  country  prescribe. 

533.  If  the  owner  of  personal  property  loses  it,  the 
finder  is  entitled  to  it  as  against  everyone  but  the  true 
owner.  The  finder's  title  will  become  perfect  if  he  is  un- 
able to  find  the  true  owner.  But  the  finder  of  a  lost  article 
is  not  entitled  to  a  reward  from  the  owner  for  returning 
it  if  none  has  been  promised.  Neither  has  he  a  lien  on  the 
property  for  the  value  of  his  services  in  keeping  it.  He 
must  deliver  it  to  the  real  owner  on  demand. 

534.  If  the  owner  of  personal  property  abandons  it, 
showing  clearly  his  intention  to  relinquish  his  ownership, 
the  finder  thereof  will  have  a  perfect  title. 


PERSONAL  AND  REAL  PROPERTY       269 

2.  By  accession 

535.  Accession  is  defined  as  the  right  to  all  that  one's 
property  produces.  This  includes  the  crops  yielded  by 
land  and  the  increase  of  animals.  Under  this  head  we 
should  also  mention  the  increase  of  real  estate  by  the  addi- 
tion of  portions  of  soil  gradually  washed  up  by  the  sea  or 
deposited  through  the  operation  of  other  natural  causes. 
The  deposit  itself  is  called  alluvion.  The  act  by  which  the 
deposit  is  added  to  the  soil  is  called  accretion,  which  comes 
from  the  Latin  verb  accrescere,  to  grow  up.  Generally  the 
owners  of  lands  touching  on  water  acquire  by  virtue  of 
their  riparian  rights  any  gradual  accretions  to  the  land 
brought  about  by  the  operation  of  natural  causes. 

^  3.  By  intellectual  labor 

536.  By  statute  the  right  to  the  exclusive  use  for  a 
limited  time  of  their  original  works  and  inventions  is  se- 
cured to  authors,  composers,  and  inventors.  A  patent  is 
a  grant  by  the  state  of  the  exclusive  privilege  of  making, 
using,  and  selling  an  invention,  and  of  authorizing  others 
to  make,  use,  and  sell  it  for  seventeen  years.  A  copyright 
is  a  grant  by  the  state  to  authors  of  literary  and  artistic 
productions  of  the  exclusive  privilege  of  making,  publish- 
ing and  selling,  and  authorizing  others  to  make,  publish, 
and  sell  their  productions  for  a  period  of  twenty-eight 
years.  Both  of  these  matters  are  under  the  control  of  the 
Federal  Government. 


(B)  Transfer  of  property 

637.  Title  to  personal  property  may  be  acquired  by 
transfer  in  two  ways:  (1)  By  act  of  the  law;  (2)  by  act  of 
the  parties. 
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1.  Transfer  by  act  of  the  law 

538.  Title  derived  by  act  of  the  law  occurs  in  four  dif- 
ferent ways :  by  cases  of  forfeiture,  judgment,  bankruptcy, 
or  intestacy. 

539.  Title  by  forfeiture  is  practically  obsolete  at  the 
present  time.  Formerly  there  were  numerous  ways  in 
which  a  man  might  forfeit  his  title  to  property,  among 
which  may  be  mentioned  treason,  murder,  and  outlawry. 

540.  Title  by  judgment  occurs  as  a  result  of  a  decree 
entered  in  a  lawsuit  whereby  one  man  becomes  entitled  to 
take  property  formerly  belonging  to  another.  This  may 
be  by  means  of  a  judgment  by  which  title  to  a  specific 
article  which  was  possessed  by  A  is  declared  to  be  trans- 
ferred to  B. 

541.  Title  by  bankruptcy  occurs  where  by  operation  of 
law  a  bankrupt 's  property  is  transferred  to  representatives 
appointed  to  distribute  it  among  his  creditors.  See  Chap- 
ter XVIII. 

542.  Title  by  intestacy  occurs  where  a  person  dies  with- 
out having  made  a  will,  and  his  property  is  distributed 
among  his  relatives  in  accordance  with  the  intestate  law. 
See  Chapter  LX. 

2.  Transfer  by  act  of  the  parties 

543.  The  transfer  of  property  by  the  act  of  the  parties 
may  occur  in  the  following  three  ways:  (1)  by  a  contract 
of  sale  or  exchange;  (2)  by  means  of  a  gift  during  the 
owner's  lifetime;  (3)  by  means  of  a  will,  which  takes  effect 
at  the  death  of  the  property  owner. 

544.  A  sale  is  a  contract  whereby  one  party  passes  title 
to  property  to  another  for  a  money  consideration.  See 
Chapters  XLI  to  XLIV  inclusive. 

545.  An  exchange  or  barter  is  a  contract  by  which  one 
party  passes  title  to  property  to  another  in  consideration 


PERSONAL  AND  REAL  PROPERTY       271 

of  the  transfer  to  him  of  certain  other  property.  See 
Chapter  XLI. 

546.  A  gift  is  a  transfer  of  property  by  one  person  to 
another  without  any  consideration  and  out  of  the  giver's 
bounty. 

647.  A  transfer  of  property  by  will  takes  place  when 
one  person  by  means  of  a  written  instrument  designates 
who  shall  possess  and  enjoy  his  entire  property  or  certain 
parts  of  it  after  his  death.    See  Chapter  LXI. 

548.  In  addition  to  the  foregoing  means  of  acquiring 
ownership  of  property,  it  should  be  noted  that  it  is  possible 
for  a  man  to  acquire  a  special  interest  in  property  without 
becoming  the  owner  thereof.  For  example,  A  may  give  B 
the  use  of  A's  property  for  a  certain  time.  In  this  case, 
while  A  has  the  right  of  ownership  in  the  property,  B  has 
the  right  of  possession.  The  right  of  possession  of  real 
property  is  transferred  by  means  of  leases.  See  Chapter 
XLVI.  The  right  of  possession  of  personal  property  is 
transferred  by  means  of  bailment  contracts.  See  Chapters 
XXXVIII  and  XXXIX. 

549.  All  the  above-mentioned  methods  of  acquiring  title 
to  personal  property  will  be  discussed  under  their  appro- 
priate heads.  Part  I  of  Book  Third  will  deal  with  the 
acquisition  of  a  special  kind  of  property  in  personal  estate 
by  means  of  bailments.  See  Chapters  XXXVIII  and 
XXXIX.  And  with  the  transportation  of  personal  prop- 
erty.   See  Chapter  XL. 


QUESTIONS 

1.  Define  property.     How  many  kinds  of  property  are  there? 
Define  each  kind.     How  may  rights  of  property  be  obtained? 

2.  Enumerate  the  various  methods  of  original  acquisition  of 
property.    Explain  each. 
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3.  A  is  a  chimney  sweep  and  is  engaged  in  cleaning  the  chimney 
of  B's  house.  He  finds  in  the  chimney  place  a  valuable  jewel  of 
which  B  had  no  knowledge.  As  between  A  and  B  who  is  entitled 
to  the  jewel? 

4.  What  rights  are  secured  by  statute  to  authors  and  inventors? 

5.  What  are  the  two  methods  of  transferring  title  to  personal 
property? 

6.  Enumerate  the  methods  of  transfer  by  acts  of  the  law. 
Define  each  method. 


PART  I 

BAILMENTS,  INCLUDING  CONTRACTS  FOR 
PLEDGING,  HIRING,  AND  TRANSPORTING 
PERSONAL    PROPERTY 


CHAPTER   XXXVIII 

THE    DEFINITION    OP    A    BAILMENT,    AND    THE    VARIOUS    KINDS 

THEREOF 

650.  A  bailment  is  defined  as  a  delivery,  by  one  party 
to  another,  of  personal  property  which  is  to  be  held  in 
accordance  with  the  purpose  of  the  transaction,  and  is  to 
be  returned  or  otherwise  disposed  of  when  that  purpose 
is  accomplished.  The  word  ''  bailment  "  is  derived  from 
the  French  hailler,  meaning  '*  to  deliver."  It  conveys 
the  idea  of  delivery  of  possession  of  personal  property 
without  transfer  of  ownership.  In  a  bailment  the  person 
who  transfers  the  possession  of  the  personal  property  is 
called  the  *  *  bailor, '  *  and  the  person  to  whom  the  possession 
is  transferred  is  called  the  * '  bailee. ' ' 

55L  Bailments,  generally  speaking,  are  of  three  kinds: 
(1)  for  the  sole  benefit  of  the  bailor;  (2)  for  the  sole  bene- 
fit of  the  bailee;  (3)  for  the  benefit  of  both  bailor  and 
bailee. 

552.  A  bailment  for  the  bailor's  sole  benefit  may  occur 
when  A  delivers  personal  property  to  B  who  is  to  take 
charge  of  it  or  is  to  perform  some  other  service  in  con- 
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nection  with  it  merely  for  A's  advantage  and  without 
reward. 

653.  A  bailment  for  the  bailee's  sole  benefit  occurs  in 
the  ordinary  case  of  a  friendly  loan  of  a  book,  an  automo- 
bile, or  other  article  of  personal  property.  Here  the  bailee 
has  the  use  of  the  thing  bailed  and  is  to  return  it  to  the 
bailor  without  giving  him  any  compensation  therefor. 

554.  The  ordinary  business  bailment  falls  under  the 
third  head,  where  both  bailor  and  bailee  derive  reciprocal 
advantages  from  the  contract.  When  a  man  delivers  cloth 
to  a  tailor  to  be  made  up  into  a  suit  of  clothes,  the  bail- 
ment is  one  for  the  benefit  of  both  parties.  The  bailee 
receives  pay  for  his  labor  and  services,  and  the  bailor  re- 
ceives back  his  property  enhanced  in  value. 

555.  Bailments  for  the  benefit  of  both  bailor  and  bailee 
are  exemplified  in  contracts  of  pledging  and  of  hiring.  A 
pledge  or  pawn  is  a  bailment  as  security  for  the  perform- 
ance of  some  undertaking,  ordinarily  accompanied  by  a 
power  to  sell  the  thing  bailed  in  case  of  nonperformance. 
A  contract  of  hiring  is  a  bailment  whereby  the  bailee  be- 
comes entitled  to  the  use  of  the  thing,  the  time,  purpose, 
and  consideration  being  usually  specified  in  the  contract. 

556.  When  a  common  carrier  contracts  to  transport  a 
person's  goods  from  one  point  to  another,  the  bailment  is 
for  the  benefit  of  both  parties.  This  is  also  the  case  with 
warehousemen,  commission  merchants,  factors,  and  other 
agents  who  perform  services  involving  the  transportation, 
custody,  forwarding,  or  sale  of  other  people's  goods.  Com- 
mon carriers,  being  bailees  of  a  special  kind  to  whom  par- 
ticular rules  of  law  apply,  are  considered  separately  in 
Chapter  XL. 
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QUESTIONS 

1.  Define   bailment.     Bailor.    Bailee.    How   many   kinds    of 
bailments  are  there?    Define  and  illustrate  each  kind. 

2.  What  is  a  pledge? 

3.  A  leaves  his  watch  with  a  watchmaker  to  be  repaired.    What 
is  the  legal  name  for  this  transaction? 

4.  A  intrusts  a  book  to  B  who  imdertakes  to  sell  it  for  A  without 
reward.     What  is  the  legal  nature  of  this  transaction? 


CHAPTER   XXXIX 

THE    RIGHTS    AND    OBLIGATIONS    OF    BAILORS,     BAILEES,     AND 
THIRD   PARTIES 

557.  In  a  bailment  transaction  the  bailee  is  under  im- 
mediate obligations  to  the  bailor  who  has  delivered  the 
property  for  a  certain  purpose.  The  bailee's  obligations 
to  third  parties  are  not  often  of  great  importance.  The 
bailor's  obligations  are  principally  to  the  bailee.  His  obli- 
gations to  third  persons  are  of  comparatively  slight  conse- 
quence. Third  parties  do  not  generally  figure  largely  in 
bailment  contracts,  which  usually  contemplate  only  a  rela- 
tion between  the  bailor  and  the  bailee  respecting  the  for- 
mer's property.  The  bailee  is  not  so  much  an  agent  as 
an  independent  principal,  contracting  for  himself. 

(A)  The  bailee's  obligations  toward  the  bailor 

558.  The  obligations  of  the  bailee  toward  the  bailor  de- 
pend upon  the  nature  of  the  bailment.  In  the  case  of  a 
bailment  for  the  bailor 's  sole  benefit,  the  bailee  is  not  liable 
for  failing  to  undertake  the  bailment.  He  is  held  only  to 
the  exercise  of  a  slight  degree  of  care.  Once  he  accepts 
property  as  a  bailee  without  hire,  he  is  responsible  only  for 
gross  negligence  in  the  performance  of  the  bailment. 

Smith  v.  Elizabethport  Bank,  69  N.  J.  L.  289  (1903).  Smith 
was  administrator  of  the  estate  of  Peter  Wyckoff.  Wyckoff  had 
delivered  three  government  bonds  to  the  bank  for  safe-keeping. 
For  this  Wyckoff  was  to  be  charged  nothing.  The  cashier  deposited 
them  in  the  vault,  which  was  open  during  business  hours.  They 
were  stolen  by  a  trusted  employee,  and  Smith  sued  the  bank  to 
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recover  their  value.  Hdd,  as  the  bank  was  a  bailee  without  hire, 
it  was  not  liable  for  the  value  of  the  bonds  in  the  absence  of 
proof  that  it  was  grossly  negligent. 

Sprinkle  v.  Bbimm,  144  N.  C.  401  (1907).  Brimm,  as  United 
States  Collector,  sold  three  kegs  of  brandy  to  Sprinkle.  The  brandy 
could  not  be  shipped  that  day  as  Brimm  had  no  revenue  stamps, 
but  he  said  that  he  would  get  them  and  promised  Sprinkle  that  he 
would,  without  charge  for  his  ser\'ices,  ship  the  brandy  to  a  party 
in  Kentucky  and  send  Sprinkle  the  bill  of  lading.  Sprinkle  paid  for 
the  brandy  and  the  stamps.  Brimm  put  the  brandy  on  a  dray 
which  was  to  go  to  the  railroad  station,  but  did  not  see  that  it  was 
properly  shipped.  Xeither  did  he  send  Sprinkle  the  bill  of  lading. 
The  brandy  was  never  delivered,  and  Sprinkle  sued  Brimm  to 
recover  the  money  he  had  paid.  Hdd,  Brimm  was  grossly  negligent 
in  not  living  up  to  his  agreement.  Therefore,  even  though  he  was 
only  a  bailee  without  hire,  he  would  have  to  make  good  Sprin- 
kle's loss. 

559.  In  the  case  of  a  bailment  for  the  sole  benefit  of 
the  bailee,  it  is  his  duty  to  take  extraordinary  care  of  the 
thing  bailed,  and  he  is  liable  to  the  bailor  for  losses  result- 
ing even  from  slight  negligence.  He  must  not  use  the 
property  in  any  other  way  than  that  agreed  upon,  and 
must  return  it  when  the  object  of  the  bailment  has  been 
accomplished.  Ordinary  expenses,  incidental  to  the  use  of 
the  thing  loaned,  such  as  feeding  cattle  or  domestic  ani- 
mals, must  be  borne  by  the  bailee.  He  is  entitled  to  reim- 
bursement from  the  bailor,  however,  for  any  extraordinary 
expenses  necessarily  incurred  in  preserving  the  property. 

Ross  V.  Southern  Cotton  Oil  Co.,  41  Fed.  152  (1890).  Ross 
loaned  his  barge  to  the  Southern  Cotton  Oil  Company,  which  used  it 
for  a  different  purpose  from  that  for  which  it  was  loaned.  While 
being  so  used  the  barge  was  sunk.  Ross  sued  his  bailee  to  recover 
for  the  damage  done.  Held  that  the  oil  company  was  liable.  It  was 
merely  a  bailee  without  hire,  and,  having  put  the  barge  to  another 
use  than  that  agreed  upon;  it  was  liable  for  any  loss  or  damage, 
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although  the  barge  might  have  been  sunk  by  some  unforeseen 
chance  and  without  the  bailee's  neghgence. 

560.  In  the  case  of  a  bailment  for  mutual  benefit,  the 
bailee  is  bound  to  exercise  ordinary  or  reasonable  care 
under  the  circumstances.  He  is  liable  to  the  bailor  for 
losses  occasioned  by  his  neglect  of  this  duty.  Failure  on 
the  bailee's  part  to  be  as  careful  of  the  property  bailed  as 
he  would  be  of  his  own  property  is  an  indication  of  negli- 
gence. In  the  case  of  common  carriers,  treated  in  Chapter 
XL,  a  specially  heavy  liability  rests  on  the  bailee. 

Hunter  v,  Ricke  Brothers,  127  la.  108  (1905).  Ricke 
Brothers  ran  a  livery  stable.  Hunter  left  his  horses  with  them  to 
be  cared  for  overnight.  During  the  night  a  fire  of  unknown  origin 
destroyed  the  stable  and  its  contents.  Hunter  sued  Ricke  Brothers 
for  the  value  of  the  horses.  Held,  as  this  was  a  bailment  for  mutual 
benefit,  Ricke  Brothers  were  bound  to  use  ordinary  care.  In  the 
case  of  such  bailments,  upon  the  destruction  of  the  bailed  property 
the  bailee  must  generally  show  that  it  was  not  due  to  any  lack  of 
care  on  his  part.  But  here  the  loss  was  apparently  caused  either 
accidentally  or  by  an  incendiary.  The  bailee's  own  property  was 
burned  along  with  the  bailor's  horses,  and  in  order  to  recover  the 
bailor  must  prove  that  the  bailee's  want  of  care  helped  to  cause  the 
loss.    As  he  did  not  prove  this.  Hunter  could  not  recover. 

561.  If  the  bailee  is  guilty  of  any  improper  use  of  the 
bailor's  goods,  he  is  liable  for  the  resulting  loss.  It  is  his 
duty  to  act  in  good  faith.  He  cannot,  therefore,  unless 
authorized  by  the  bailor,  sell  or  pledge  the  thing  bailed 
or  deal  with  it  in  any  other  way  than  that  contemplated  by 
the  bailment. 

562.  The  relation  of  bailor  and  bailee  is  one  of  trust, 
and  the  former 's  rights  are  usually  not  extinguished  by  the 
passage  of  time,  as  in  the  case  of  the  outlawry  of  most  obli- 
gations. Usually  in  order  for  him  to  lose  his  right  to  the 
thing  bailed  by  lapse  of  time,  he  must  have  demanded  the 


BAILMENTS  279 

return  of  his  chattel,  and,  after  refusal  by  the  bailee  to 
deliver  it,  delayed  taking  action  for  the  statutory  period. 

(B)  The  bailee's  obligations  toward  third  parties 

563.  As  respects  third  persons,  a  bailee  does  not  incur 
any  special  obligation.  If,  however,  he  deceives  them  by 
pretending  that  he  is  the  absolute  owner,  he  is  liable  to 
them  for  the  consequences  of  such  false  pretenses.  Ordi- 
narily, the  bailee's  obligations  are  owing  to  his  bailor. 
But  if  his  bailor  does  not  really  own  the  goods,  the  bailee 
is  liable  in  case  he  refuses  to  deliver  them  to  the  true 
owner  upon  demand  or  returns  them  to  his  bailor. 

Doty  v.  Hawkins,  6  N.  H.  247  (1833).  Clorinda  Doty  owned 
a  cow,  two  sheep,  and  a  lamb.  Her  father,  Daniel  Doty,  without 
any  authority,  sold  and  delivered  them  to  G.  &  E.  A.  Webb,  who 
turned  them  over  to  William  Hawkins  for  safekeeping.  Clorinda 
Doty  notified  Hawkins  that  the  animals  were  her  property,  and 
demanded  them  of  him.  Hawkins  said  that  he  had  no  doubt  the 
animals  were  hers,  but  that  she  must  go  to  the  Webbs.  She  then 
sued  Hawkins.  Held,  Hawkins  was  liable.  The  true  owner 
having  notified  him  of  her  claim,  he  was  bound  to  restore  the  prop- 
erty to  her,  or  to  pay  her  its  value. 

(C)  The  bailor's  obligations  toward  the  bailee 

564.  Except  in  the  case  of  a  gratuitous  bailment,  the 
principal  duty  owing  by  the  bailor  to  the  bailee  is  that  of 
compensating  him  for  his  services.  In  most  bailments  the 
bailee  performs  some  service  for  the  bailor,  the  compensa- 
tion for  which  may  have  been  fixed  in  the  contract,  or  left 
unsettled  with  the  understanding  that  it  was  to  be  a  rea- 
sonable reward  for  the  undertaking. 

565.  Where  the  bailee  is  entitled  to  remuneration,  he 
generally  has  also  the  right  to  retain  the  bailor's  property 
as  security  for  the  payment  of  his  services  in  connection 
with  it.    This  right  is  called  a  lien,  and  is  implied  by  law 


280  AMERICAN   BUSINESS   LAW 

in  the  case  of  most  bailments  where  the  bailee  is  to  be 
compensated.  Bailees'  liens  are  of  two  kinds:  (1)  par- 
ticular, which  is  the  right  to  retain  the  property  of  another 
on  account  of  services  rendered  or  money  expended  in  con- 
nection with  the  bailment  in  question;  (2)  general,  which 
is  the  right  to  retain  the  property  of  another  on  account  of 
a  general  balance  due  from  the  owner.  Unless  otherwise 
agreed,  a  bailee 's  lien  is  usually  only  particular. 

Owen  v.  Duhme,  3  Ohio  Dec.  303  (1858).  Owen  bought  a 
watch  from  Duhme,  paying  part  of  the  purchase  price  and  getting 
credit  for  the  balance.  Afterwards  he  left  the  watch  to  be  re- 
paired. When  he  called  for  it  he  was  told  he  could  not  have  it 
unless  he  paid  the  rest  of  the  purchase  money.  Owen  sued  for  the 
return  of  the  watch.  Held,  when  Duhme  received  the  watch  back 
for  repairs  he  was  a  bailee,  and  after  being  paid  for  the  repairs  he 
could  not  hold  the  watch  as  security  for  the  payment  of  any  other 
debt  due  by  Owen.     Therefore,  Owen  was  entitled  to  his  watch. 

Firth  v.  Hamill,  167  Pa.  382  (1895).  Firth  &  Foster  Brothers 
had  dyed  clothes  for  Hamill  for  several  years.  On  their  bills, 
invoices,  and  other  business  stationery  appeared  this  notice,  "All 
goods  received  only  upon  condition  that  they  are  subject  to  a  general 
lien,  not  only  for  the  dyeing  and  finishing  thereof,  but  also  for  the 
balance  of  any  former  amount  due."  Hamill  disputed  the  right  of 
Firth  &  Foster  Brothers  to  hold  certain  goods  for  anything  but  the 
charges  due  on  those  same  goods.  Held  that  as  Firth  &  Foster 
Brothers  had  a  general  lien,  they  could  hold  the  goods  for  all  sums 
due  them.  One  who  is  not  bound  by  law  to  receive  bailments  may 
stipulate  the  conditions  on  which  he  will  take  another's  property, 
and  Hamill  had  every  reason  to  know  that  Firth  &  Foster  Brothers 
received  the  goods  subject  to  a  general  lien. 

566.  In  order  that  a  bailee  may  assert  a  lien  against 
property,  it  must  usually  be  in  his  exclusive  possession. 
Possession  is  essential  to  the  existence  of  a  lien,  and,  there- 
fore, if  the  bailee  voluntarily  parts  with  the  possession,  he 
loses  his  lien.     He  may  also  waive  his  right  to  a  lien  and 
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make  himself  liable  as  a  wrongdoer  by  dealing  with  the 
goods  as  his  own,  or  by  a  general  refusal  to  deliver  them 
up  without  stating  that  he  retains  the  goods  for  the  amount 
of  the  lien. 

Hurley  &  Smith  v.  Epps,  69  Ga.  611  (1882).  Hurley  &  Smith 
had  a  lien  for  some  repair  work  on  a  buggy.  They  permitted  the 
sheriff  to  seize  the  buggy  on  another  person's  judgment  against  the 
owner  without  notifying  him  of  their  claim.  Later  they  sued  to 
establish  their  lien.  Held,  by  allowing  the  sheriff  to  take  possession 
of  the  buggy  without  asserting  their  claim,  they  had  lost  their  lien. 

(D)  The  bailor's  obligations  toward  third  parties 

567.  Bailment  contracts  do  not  ordinarily  bring  the 
bailor  into  legal  relations  with  third  parties.  The  bailor 
is  not  liable  to  third  persons  for  injuries  resulting  from  the 
bailee's  negligent  use  of  the  property.  For  this  reason  it  is 
in  many  cases  more  desirable  for  the  owner  of  property  to 
create  a  bailment  rather  than  an  agency  relation. 

Felton  v.  Deall,  22  Vt.  170  (1850).  Deall  hired  her  ferry 
boat  for  a  year  to  a  man  named  Hobbie.  By  reason  of  Hobble's 
negligent  management  of  the  boat  Felton  was  injured.  He  sued 
Deall.  Held  that  Deall  was  not  responsible  for  the  negligence  of 
her  bailee. 

(E)  Obligations  of  third  parties  toward  the  bailor 

568.  The  bailor  does  not  lose  his  title  to  the  property  by 
transferring  the  possession  to  a  bailee.  He  may,  therefore, 
sue  third  parties  for  interfering  with  the  bailee 's  possession 
or  for  any  damage  to  the  thing  bailed.  So  also  if  a  bailee 
sells  the  property  to  a  third  person  who  purchases  in  good 
faith  and  in  ignorance  of  the  bailor's  rights,  the  bailor  is 
usually  entitled  to  the  property  as  against  the  third  person 
and  anyone  claiming  under  him. 

Ingersoll  v.  Emmerson,  1  Ind.  76  (1848).  Ingersoll  owned 
the  canal  boat  Gideon,  which  he  lent  to  Gideon  Halloway  in  order 
that  Halloway  might  operate  the  beat  on  the  Ohio  Canal  and  apply 
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the  profits  to  the  payment  of  a  debt  owing  by  Halloway  to  him. 
Halloway  sold  and  delivered  the  boat  to  Emmerson.  When  IngersoU 
learned  of  this,  he  sued  Emmerson  to  recover  the  boat.  Held, 
IngersoU  should  get  his  boat,  for  Halloway  was  a  bailee  for  a  par- 
ticular purpose,  and  could  not,  in  disregard  of  that  purpose,  sell  the 
property  even  to  a  purchaser  in  good  faith  without  notice  of  Inger- 
soH's  rights. 

(F)  Obligations  of  third  parties  toward  the  bailee 

569.  The  right  of  the  bailor  of  personal  property  is  that 
of  ownership.  The  right  of  the  bailee  is  that  of  possession. 
The  bailee's  right  of  possession  enables  him  to  sue  a  third 
party  who  maliciously  or  negligently  injures  the  property 
while  in  his  charge.  Thus  he  may  sue  if  the  property  is 
lost  or  injured  through  the  negligence  of  a  common  carrier 
or  innkeeper,  or  if  it  is  wrongfully  appropriated  by  a 
third  person.  He  may  recover  not  only  for  the  damage 
which  he  suffers  by  reason  of  being  deprived  of  the  full 
use  of  the  article,  but  also  for  all  injuries  caused  to  the 
property.  The  amount  recovered  by  him  in  excess  of  his 
own  interest  he  should  hand  over  to  the  bailor. 

Gillette  v.  Goodspeed,  69  Conn.  363  (1897).  Gillette  bor- 
rowed a  horse  and  wagon  with  which  he  embarked  on  Goodspeed 's 
ferryboat.  The  horse  and  wagon  were  destroyed,  and  Gillette 
sued  Goodspeed  for  their  full  value.  Held,  if  Gillette  could  prove 
that  Goodspeed  was  negligent  he  could  recover  the  full  value  of  the 
property.  But  he  could  keep  only  enough  to  repay  the  loss  suffered 
by  himself  as  bailee,  and  must  account  to  the  owner  tor  the  balance. 

QUESTIONS 

1.  To  what  degree  of  care  is  a  gratuitous  bailee  held?  For 
what  is  he  liable? 

2.  Watts,  a  saloonkeeper,  is  about  to  move  to  a  new  location. 
Hildreth,  a  friend,  undertakes  to  move  his  stock  of  liquors  for  him 
without  pay.  Some  of  the  goods  are  injured  without  Hildreth 's 
fault.    Is  Hildreth  liable  to  Watts  for  the  goods  so  damaged? 
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3.  What  is  the  liability  of  a  bailee  when  the  bailment  was  for 
his  exclusive  benefit? 

4.  Sweeney  lent  Lee  his  horse  and  buggy  to  drive  to  Hilltown. 
Instead  of  going  to  Hilltown  Lee  went  to  Maybury.  On  the 
journey  home  the  horse  and  buggy  collided  with  an  automobile  and 
the  horse  was  killed.     Is  Lee  liable  for  the  value  of  the  horse? 

5.  To  what  degree  of  care  is  a  bailee  held  where  the  bailment  is 
for  the  benefit  of  both  parties? 

6.  Ferguson  left  a  suit  of  clothes  with  his  tailor  Wilson  to  be 
cleaned  and  pressed.  While  pressing  the  clothes  Wilson  burnt  the 
trousers  with  an  iron  so  that  it  was  impossible  for  Ferguson  to  wear 
them.  Can  Ferguson  recover  the  value  of  the  trousers  from 
Wilson? 

7.  How  can  the  rights  of  the  bailor  be  outlawed? 

8.  Wagner  lent  his  automobile  to  Schaffer.  Schaffer  represented 
to  O'Brien  that  he  owned  the  automobile  and  sold  it  to  O'Brien 
for  $1,000.     Can  Wagner  recover  the  automobile  from  O'Brien? 

9.  Define  a  lien.  How  many  kinds  of  liens  are  there?  Define 
and  illustrate  each  kind. 

10.  Graham  left  his  horse  with  Clay,  a  farrier,  to  be  shod. 
After  Clay  has  shod  the  horse  he  delivers  him  to  Graham's  agent, 
Donovan,  who  does  not  pay  for  the  shoeing.  Has  Clay  a  lien  on 
the  horse  for  his  services? 

11.  The  Eastern  Railroad  Company  hires  a  horse  and  carriage 
to  McCormick  by  the  day.  McCormick  is  engaged  in  business  as  a 
public  hackman.  While  driving  about  the  town,  he  runs  over  and 
severely  injures  Ross.  Ross  sues  the  Railroad  Company.  Which 
wins? 


CHAPTER  XL 

THE  TRANSPORTATION  OF  PERSONAL  PROPERTY 

570.  Our  main  topic  under  the  head  of  the  transporta- 
tion of  personal  property  will  be  the  carriage  of  goods  by 
a  common  carrier.  Incidentally,  the  law  relating  to  per- 
sonal baggage  of  passengers  on  railroad  trains  will  be 
discussed.  There  are  many  different  methods  by  which  a 
bailee  may  transport  personal  property  from  one  place  to 
another.  If  he  is  not  a  common  carrier,  his  liability  is  to 
be  determined  according  to  the  rules  laid  down  in  Chapter 
XXXIX.  Most  of  the  transportation  business  is,  however, 
in  the  hands  of  common  carriers,  who  are  subject  to  greater 
liability  than  the  ordinary  bailee;  hence  the  necessity  of 
treating  this  topic  separately. 

(A)  Who  is  a  cominon  carrier? 

571.  A  common  carrier  is  one  who  holds  himself  out  as 
being  ready  to  carry  for  hire  the  goods  of  all  persons  that 
may  employ  him.  A  private  carrier  is  one  who  agrees  in  a 
special  case  to  transport  personal  property.  The  distinc- 
tion between  the  two  is  that  a  common  carrier  of  goods 
pursues  the  business  of  transportation  as  his  calling  or 
occupation,  and  undertakes  to  carry  any  person's  goods 
within  the  limit  of  his  facilities.  On  the  other  hand,  a 
private  carrier  only  undertakes  the  transportation  of  goods 
in  special  cases  or  for  certain  particular  parties. 

Varble  v.  Bigley,  77  Ky.  698  (1879).  Varble,  who  was  en- 
gaged in  towboat  and  jobbing  business,  sued  to  recover  compensa- 
tion for  towing  a  coal  boat.     Bigley  defended  on  the  ground  that, 
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while  in  Varble's  charge,  the  coal  boat  had  sunk.  The  case  hinged 
on  the  question  whether  or  not  Varble  was  a  common  carrier,  it 
being  agreed  that  if  he  was,  he  could  not  recover  in  veiw  of  the 
heavy  liability  laid  on  such  carriers.  Held  that  Varble  was  a 
private  carrier  and  was,  therefore,  entitled  to  his  compensation. 
Varble's  business  was  such  that  the  public  could  not  reasonably 
suppose  that  he  would  tow  for  all  who  might  offer.  He  did  not 
operate  on  a  definite  route  or  between  established  terminals. 
Therefore,  he  could  not  be  regarded  as  a  common  carrier. 

Baker  v.  Maher,  Howell  N.  P.  (Mich.  39)  (1880).  At  a  railroad 
station  Baker  intrusted  her  trunk  to  Maher,  an  expressman  who 
habitually  carried  baggage  to  and  from  trains.  Maher  was  to 
deliver  the  trunk  at  Baker's  home,  but  on  the  way  it  was  stolen. 
Baker  sued  him  for  the  value  of  the  trunk  and  its  contents.  Held, 
she  could  recover,  for  Maher  was  a  common  carrier  and,  therefore, 
liable  in  such  cases. 

572.  Ordinarily,  we  think  of  railroad  and  express  com- 
panies as  the  only  common  carriers.  But  the  following 
have  also  in  most  cases  been  held  to  be  common  carriers: 
canal  and  pipe-line  companies,  proprietors  of  stage  coaches 
and  omnibuses,  hackmen  and  cabdrivers,  ferrymen,  pro- 
prietors of  steamships,  schooners,  barges,  canal  boats,  and 
other  vessels  used  for  transportation. 

573.  The  United  States  Statute  of  June  29,  1906,  regu- 
lates interstate  transportation.  It  provides  that  the  term 
"  common  carrier  "  as  used  in  the  act  shall  include  sleep- 
ing car  companies.  But  such  companies  are  usually  not 
common  carriers  as  regards  transportation  exclusively 
within  the  limits  of  a  state. 

(B)  Duty  to  receive  and  carry 

574.  Under  certain  limitations  a  common  carrier  is 
obliged  to  receive  and  transport  goods  of  whatever  kinds 
he  holds  himself  out  as  ready  to  carry,  provided  he  has 
room  for  them.     If,  however,  he  professes  to  carry  only 
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merchandise,  he  cannot  be  compelled  to  carry  live  stock. 
If  he  limits  his  obligation  to  transportation  between  New 
York  and  Chicago,  he  cannot  be  forced  to  carry  from  New 
York  to  San  Francisco.  No  common  carrier  is  required  to 
provide  other  means  of  transportation  than  it  owns  or  uses 
or  holds  itself  out  to  the  public  as  owning  or  using.  Thus, 
it  would  be  unreasonable  to  expect  a  local  express  com- 
pany, which  delivers  goods  by  wagon  from  one  point  to  an- 
other in  a  city,  to  transport  goods  by  railroad  from  one 
town  to  another. 

575.  In  order  to  force  an  unwilling  carrier  to  trans- 
port goods,  the  shipper  must  tender  the  transportation 
charges  in  advance.  If  the  goods  are  dangerous,  improper- 
ly packed,  or  otherwise  unfit  for  shipping,  the  carrier  may 
refuse  to  receive  them.  Neither  is  he  generally  obliged  to 
accept  goods  when  he  has  not  sufficient  facilities  for  han- 
dling them.  But,  by  statute,  in  many  jurisdictions,  railroad 
companies  must  provide  sufficient  facilities  to  handle  all 
the  traffic  reasonably  to  be  anticipated.  A  common  carrier 
cannot  unjustly  discriminate  between  his  customers.  He 
must  carry  indifferently  for  all  who  offer,  and  under  like 
conditions,  give  all  the  same  terms  and  equal  facilities. 

(C)  Delivery  to  carrier 
1.  What  amounts  to  delivery? 

576.  The  carrier's  liability  does  not  arise  until  the 
goods  have  been  delivered  to  and  accepted  by  him.  The 
delivery  must  be  made  either  to  the  carrier  or  his  author- 
ized agent,  and  the  goods  must  be  in  his  exclusive  custody 
and  control.  For  example,  in  case  a  steerage  passenger  ob- 
tains possession  and  control  of  his  trunk,  the  ship  company 
would  not  bfr  liable  for  a  loss  sustained  by  him  through 
theft,  to  nearly  the  same  extent  as  if  the  trunk  were  en- 
tirely in  the  company's  charge. 
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677.  If  when  the  carrier  has  received  the  goods  for  the 
purpose  of  immediate  transportation,  he  places  them  for 
his  own  convenience  in  storage,  he  is  liable  as  a  carrier.  If, 
however,  after  he  has  received  the  goods  for  transportation 
he  delays  their  shipment  for  the  owner's  convenience,  his 
liability  is  only  that  of  a  warehouseman. 

Pine  Bluff  Ry.  Co.  v.  McKenzie,  75  Ark.  100  (1905).  At 
McKenzie's  request,  and  in  accordance  with  its  custom,  the  railway 
company  left  two  cars  on  its  side  track,  agreeing  to  haul  them  off 
next  day  if  loaded.  The  same  day  the  cars  were  loaded  and  closed, 
and  notice  to  remove  them  was  given  to  the  conductor  of  a  freight 
train.  He  promised  to  move  them  next  day,  but  at  three  o'clock 
the  next  morning  the  cars  and  their  contents  were  destroyed  by 
fire.  McKenzie  sued  the  railway  company  for  the  value  of  his 
property  which  had  been  burned.  Held  that  there  had  been  a 
complete  delivery  of  the  freight  contained  in  the  cars  to  the  railway 
company,  which  was,  therefore,  liable  for  the  loss,  even  though  no 
bill  of  lading  had  been  executed. 

2.  Delivery  to  Connecting  Carriers 

578.  A  carrier  is  not  required  to  accept  goods  for  car- 
riage beyond  the  terminus  of  his  own  line.  Where,  there- 
fore, goods  are  consigned  to  a  point  beyond  his  terminus 
he  may  limit  his  liability  to  that  of  a  forwarding  agent  in 
making  the  delivery  to  the  connecting  carrier,  and  if  he 
does  so  he  ceases  to  be  responsible  for  the  goods  when  such 
delivery  has  been  made. 

Illinois  Central  Railroad  Co.  v.  Frankenburg,  54  111. 
88  (1870).  Frankenburg  shipped  goods  over  the  Illinois  Central 
{lailroad  Company  from  Bloomsburg,  Illinois,  to  Columbus,  Ohio, 
and  paid  freight  to  Pana.  The  Illinois  Central  delivered  the  goods 
to  the  Terre  Haute  &  Alton  Railroad  Company  at  Pana.  They 
were  spoiled  in  transportation  from  Pana  to  Columbus,  and  Frank- 
enburg sued  the  Illinois  Central  Railroad  Company.  The  bill  of 
lading  limited  the  liability  of  that  company  to  its  own  line.  Held, 
if  a  common  carrier  accepts  goods  consigned  to  a  point  beyond  its 
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own  line,  it  is  generally  responsible  for  their  safe  arrival  at  their 
destination.  But  it  may  by  express  contract  limit  its  liability  to 
the  terminus  of  its  own  road,  and  Frankenburg  could  not  recover 
from  the  Illinois  Central  Railroad  Company. 

579.  A  carrier  may  by  contract  express  or  implied 
agree  to  carry  to  a  point  beyond  the  terminus  of  his  own 
line.  When  he  enters  into  an  undertaking  to  carry  the 
goods  through  to  their  final  destination,  all  connecting  lines 
of  carriers  are  held  to  be  his  agents.  He,  therefore,  be- 
comes responsible  to  the  shipper  for  loss  or  damage  occur- 
ring on  the  connecting  lines. 

Elgin,  Joliet  &  E.  Ry.  Co.  v.  Bates  Machine  Co.,  98  111.  App. 
311  (1901).  The  Bates  Machine  Company  shipped  a  flywheel  over 
the  E.  J.  &  E.  line  from  Joliet,  111.,  to  Louisville,  Ky.  At  Dyer, 
Indiana,  the  E.  J.  &  E.  Co.  delivered  it  to  the  Monon  R.  R.  Co., 
by  which  company  it  was  taken  to  its  destination.  While  in 
the  latter  company's  possession,  the  wheel  was  ruined,  and  the 
Bates  Machine  Company  sued  for  its  value.  Held  that  the  E.  J.  & 
E.  Co.  was  liable.  The  Bates  Machine  Company  paid  freight  for 
transportation  from  the  place  of  shipment  to  the  final  destination, 
and  there  was  nothing  in  the  bill  of  lading  to  limit  the  E.  J.  &  E. 
Co.'s  responsibility  to  injuries  occurring  on  its  own  line.  The  accept- 
ance by  the  E.  J.  &  E.  Co.  of  the  flywheel  for  transportation  to  a 
point  beyond  its  own  line  showed  a  contract  to  carry  and  deliver 
the  freight  to  the  point  of  destination. 

(D)  Bills  of  lading 

680.  A  common  carrier's  liability  is  created  in  large 
measure  by  law,  and  does  not  arise  entirely  from  contract. 
Once  the  goods  have  been  delivered  to  and  accepted  by 
him,  his  liability  for  them  attaches.  No  writing  of  any 
kind  is  required  to  make  him  liable  as  an  insurer.  How- 
ever, a  bill  of  lading  or  shipping  receipt  is  usually  issued 
to  the  shipper.  This  bill  of  lading  or  shipping  receipt  is 
both  a  receipt  and  a  contract.    So  far  as  it  acknowledges 
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the  delivery  and  acceptance  of  the  goods  it  is  a  receipt.  So 
far  as  it  provides  for  the  terms  and  manner  of  shipment 
and  the  carrier 's  liability,  it  is  a  contract.  As  a  receipt  it 
is  good,  but  not  always  conclusive,  evidence  that  the  car- 
rier has  received  the  articles  mentioned  in  it.  See  Section 
241. 

(E)  Duty  to  carry  safely;  discrimination 

681.  Having  received  the  goods,  the  carrier  is  liable  for 
their  safety.  The  general  rule  is  that  a  common  carrier  is 
an  insurer  against  loss  or  injury  occurring  in  any  way  ex- 
cept by  the  act  of  God  or  the  public  enemy.  But  he  is  not 
liable  as  an  insurer  for  losses  caused  by  the  fault  of  the 
shipper.  Again,  if  the  goods  are  seized  by  the  public 
authorities,  as,  for  example,  animals  infected  with  con- 
tagious diseases,  the  carrier  is  not  liable  as  an  insurer;  or, 
if  the  goods  are  of  a  perishable  nature,  the  carrier  is  not 
liable  in  the  absence  of  negligence. 

582.  Common  carriers  may,  by  contract  with  the  ship- 
per, limit  their  liability  to  a  certain  extent.  The  terms  of 
this  contract  are  usually  included  in  the  bill  of  lading.  See 
Section  580. 

583.  The  law  does  not  allow  a  carrier  to  free  himself 
from  the  consequences  of  the  fraud  or  felony  of  either  him- 
self or  his  servants.  Neither  does  it  allow  him,  except  in 
New  York,  to  contract  for  exemption  from  any  liability  for 
loss  due  to  his  own  or  his  servants'  negligence.  Save  as 
above,  however,  he  can  exempt  himself  from  any  liability 
which  may  arise  out  of  the  risks  incident  to  transportation. 

Missouri  Valley  R.  Co.  v.  Caldwell,  8  Kans,  244  (1871). 
Caldwell  shipped  a  mirror  over  the  Missouri  Valley  Railroad.  The 
bill  of  lading  provided  that  the  mirror  should  be  at  Caldwell's 
risk  as  regarded  breakage.  While  in  the  railroad  company's  charge 
it  was  placed  on  a  levee,  along  with  agricultural  implements  and 
other  heavy  freight,  in  a  narrow  passageway  through  which  drays 
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passed.  Being  thus  exposed,  it  was  struck,  overturned,  and 
broken.  Caldwell  sued  for  its  value.  Held,  the  bill  of  lading 
operated  only  to  relieve  the  carrier  from  his  liability  as  an  insurer. 
But  it  left  him  liable  for  lack  of  ordinary  care,  the  same  as  most 
bailees  for  hire.  He  clearly  displayed  a  want  of  such  care,  and  was 
bound  to  pay  Caldwell  for  the  mirror. 

684.  The  carrier  is  allowed  by  contract  with  the  ship- 
per to  put  a  maximum  value  on  the  goods  beyond  which 
the  carrier  shall  not  be  held  liable  in  case  of  loss.  If  the 
goods  are  worth  more  than  the  maximum  value  usually 
set,  the  shipper  must  at  the  time  of  delivery  state  what 
they  are  worth,  and  pay  extra  for  having  them  transported 
proportionately  to  such  increased  valuation. 

585.  It  is  allowable  for  the  carrier  to  limit  the  period 
within  which  claim  shall  be  made  upon  him  by  the  owner 
of  the  goods  in  case  of  loss,  provided  the  owner  is  given  a 
reasonable  time.  The  object  of  such  stipulation  is  to  en- 
able the  carrier  to  look  into  the  matter  while  it  is  still 
fresh. 

586.  Common  carriers  are  not  allowed  to  discriminate 
between  customers  in  the  transportation  of  either  freight 
or  passengers.  They  must  carry  indifferently  for  all  that 
offer.  They  cannot  give  preference  to  some,  or  make  un- 
equal charges,  but  must  charge  all  equally  for  similar 
services,  and  carry  for  all  persons  who  apply  in  the  order 
of  their  application.  They  are  subject  to  an  action  for 
damages  for  a  refusal  to  carry  when  they  have  facilities,  or 
for  discriminating  in  favor  of  some  of  their  patrons  to  the 
detriment  of  others, 

(F)  Custody  and  control  of  the  goods,  and  rights  in  them 

587.  Common  carriers  are  entitled  to  a  reasonable  com- 
pensation for  their  services.  They  cannot  be  compelled  to 
carry  gratuitously.    Neither  can  they  charge  exorbitantly 
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high  rates  for  transportation.  Usually  the  carrier's 
charges  are  fixed  by  contract.  If  there  is  no  contract  the 
carrier  is  entitled  to  the  usual  or  customary  charge.  In 
the  absence  of  a  customary  rate,  the  carrier  may  recover  a 
reasonable  compensation.  The  rate  may  be  fixed  by  stat- 
ute. A  statute  fixing  a  maximum  rate  which  is  unreason- 
ably low  amounts  to  a  confiscation  of  the  carrier's  property 
without  due  process  of  law,  and  is,  therefore,  unconstitu- 
tional. 

588.  The  carrier  may  demand  his  compensation  in  ad- 
vance, and  refuse  to  accept  goods  unless  prepaid.  If  the 
goods  are  not  prepaid  he  may  claim  his  freight  after  he 
has  carried  them  and  is  ready  to  deliver  them.  The  ship- 
per is  originally  liable  to  pay  freight.  But  if  the  con- 
signee accepts  the  goods,  the  law  presumes  that  he  owns 
them  and  makes  him  liable  for  the  freight.  The  law  gives 
the  common  carrier  a  lien  for  the  whole  amount  of  the 
freight  upon  every  part  of  the  goods.  Therefore,  if  a  part 
of  the  goods  has  been  delivered,  the  carrier  may  retain  the 
balance  until  his  entire  freight  has  been  paid. 

589.  Carriers  by  water  generally  contract  for  the  pay- 
ment by  the  consignee  of  a  certain  sum  for  each  day  the 
carrier  is  detained  by  reason  of  the  consignee's  failure  to 
receive  the  goods.  This  charge  is  called  demurrage.  Rail- 
roads usually  discharge  their  own  cargoes  and  have  ware- 
houses in  which  to  store  them.  If  the  consignee  fails  to 
receive  the  goods  promptly,  he  is  liable  for  warehouse 
charges.  Where  goods  are  delivered  to  the  consignee  in 
the  carrier's  railroad  cars,  the  carrier  may  charge  a  reason- 
able compensation  for  the  use  of  his  cars  if  the  consignee 
keeps  them  longer  than  is  proper. 

590.  In  addition  to  his  right  to  compensation,  the  car- 
rier has  certain  other  rights  in  respect  of  the  goods.  He 
may  maintain  an  action  against  anyone  who  seizes  or  dam- 
ages the  goods  while  they  are  in  his  possession.    He  has  an 
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insurable  interest  in  them,  and  may,  therefore,  insure  them 
to  their  full  value.  In  certain  emergencies,  as  where 
perishable  fruit  is  about  to  spoil,  the  carrier  may  sell  the 
goods. 

(G)  Termination  of  liability;  delivery  by  carrier 

591.  Generally,  the  requisites  of  a  valid  delivery  by  the 
carrier  are  three.  It  must  be  made  (1)  at  a  reasonable 
time,  (2)  at  a  proper  place,  and  (3)  in  a  proper  manner. 
If  the  delivery  does  not  contain  these  requisites,  the  car- 
rier will  not  be  relieved  of  his  responsibility  for  the  safety 
of  the  goods.  Circumstances  of  time,  place,  and  manner, 
as  well  as  of  the  person  to  whom  delivery  is  made,  are  of 
great  importance  in  determining  whether  or  not  the  car- 
rier's delivery  has  relieved  him  of  his  extraordinary  liabil- 
ity. 

Singer  v.  Merchants  Despatch  Transportation  Co.,  191 
Mass.  449  (1906).  Louis  Singer  of  Boston  shipped  goods  to  him- 
self at  Springfield,  111.,  naming  the  consignee,  "L.  Singer." 
The  transportation  company's  contract  did  not  require  the  produc- 
tion of  a  shipping  receipt  or  a  bill  of  lading  upon  delivery  of  the 
goods  to  the  consignee.  Lena  Singer  of  Springfield,  who  did  busi- 
ness as  L.  Singer  and  who  was  known  to  the  carrier,  demanded  the 
goods.  They  were  delivered  to  her,  though  she  did  not  present 
either  a  bill  of  lading  or  a  shipping  receipt.  Louis  Singer  sued  for 
the  value  of  the  goods.  Held,  the  carrier  performed  his  contract 
by  delivering  the  goods  to  L.  Singer,  and  was  not  liable.  Louis 
Singer  had  failed  to  tell  the  carrier  that  he  meant  the  goods  for  L. 
Singer  of  Boston  and  not  L.  Singer  of  Springfield. 

1.  Delivery  by  carriers  by  water 

592.  Carriers  by  water  are  not  ordinarily  obliged  to  de- 
liver goods  personally  to  the  consignee.  All  that  is  re- 
quired of  them  is  that  they  shall  land  the  goods  upon  the 
wharf  or  other  proper  place,  and  notify  the  consignee.    It 
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is  then  the  consignee's  duty  to  take  them  away,  and  if  he 
does  not  do  so  in  a  reasonable  time,  the  carrier  may  put 
them  in  storage  for  the  consignee,  and  at  the  consignee's 
risk  and  expense, 

2.  Delivery  by  railroad  companies 

593.  There  is  no  uniform  rule  regarding  the  delivery 
required  of  railroad  companies  in  order  to  change  their 
liability  from  that  of  insurers  to  that  of  ordinary  bailees 
for  hire.  In  all  the  states  railroads,  like  carriers  by  water, 
are  not  as  a  rule  required  to  deliver  to  the  consignee  per- 
sonally, but  the  states  differ  as  to  what  circumstances  con- 
stitute performance  of  the  carrier's  contract  to  deliver  the 
goods  at  the  point  of  destination. 

594.  In  Georgia,  Illinois,  Indiana,  Iowa,  Massachusetts, 
Missouri,  North  Carolina,  Pennsylvania,  and  South  Caro- 
lina the  rule  is  that  a  railroad  company  is  required  only  to 
deposit  the  goods  in  safety  upon  its  station  platform,  or 
in  its  warehouse,  to  await  delivery  to  the  consignee  when 
he  shall  call  for  them.  The  carrier  is  under  no  duty  to 
notify  the  consignee  of  the  arrival  of  the  goods.  From 
the  time  of  their  deposit  at  the  point  of  destination  the 
carrier's  liability  is  changed  from  that  of  an  insurer  to 
that  of  a  warehouseman,  and  he  is  liable  only  for  the  de- 
gree of  care  required  in  the  case  of  ordinary  bailments  for 
mutual  benefit.  This  rule  is  based  on  the  assumption  that 
the  consignee  has  been  notified  by  the  shipper  or  in  some 
other  way  that  the  goods  are  in  transit,  and  that  he  can 
calculate  approximately  the  time  of  their  arrival,  where- 
upon it  is  his  duty  to  call  for  them. 

Norway  Plains  Co.  v.  Boston  &  Maine  Railroad  Co.,  1  Gray 
(Mass.)  263  (18.54).  The  Norway  Plains  Company  delivered  to  the 
railroad  company  at  Rochester,  N.  H.,  certain  goods  to  be  shipped  to 
Boston.  They  arrived  in  Boston  on  time  and  were  taken  from  the 
cars  and  placed  in  the  company's  warehouse.     No  notice  of  the 
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arrival  of  the  goods  was  given  to  the  Norway  Plains  Company  or  to 
its  agent.  During  the  night  the  warehouse  burned  down  and  the 
goods  were  destroyed.  The  fire  was  not  due  to  any  negligence  on  the 
part  of  the  railroad  company.  The  Norway  Plains  Company  then 
sued  for  the  value  of  the  goods.  Held  that  the  railroad  company  was 
not  liable  as  a  common  carrier.  Its  contract  was  only  to  carry  the 
goods  safely  to  the  place  of  destination  and  there  to  put  them  on 
the  platform,  and  to  deliver  them  to  the  consignee  if  he  was  there 
to  receive  them;  or  if  the  consignee  was  not  there,  to  place  them 
securely  and  keep  them  a  reasonable  time  to  be  delivered  when 
called  for.  It  had  fulfilled  its  contract  by  storing  the  goods  in  its 
warehouse,  and  could  not  be  held  liable  as  a  common  carrier  for 
their  destruction  by  fire. 

595.  In  Arkansas,  Kansas,  Kentucky,  Louisiana,  New 
Hampshire,  Vermont,  West  Virginia,  and  Wisconsin  the 
carrier  is  not  obliged  to  notify  the  consignee  of  the  arrival 
of  the  goods.  But  when  the  carrier  has  put  the  goods  on 
his  station  platform  or  stored  them  safely  in  a  suitable 
warehouse,  he  remains  liable  as  an  insurer  until  the  con- 
signee has  had  a  reasonable  opportunity  to  remove  the 
goods. 

Moses  v.  Boston  &  Maine  R.R.  Co.,  32  N.  H.  523  (1856). 
Moses  delivered  ten  bags  of  wool  to  the  railroad  company  at  Exeter, 
N.  H.,  to  be  transported  to  Boston.  The  train  on  which  the  wool 
was  loaded  arrived  in  Boston  and  the  wool  was  transferred  to  the 
railroad  company's  warehouse  at  about  three  o'clock  in  the  after- 
noon. Generally,  two  or  three  hours  were  required  to  unload  the 
freight  from  the  cars  into  the  warehouse,  and  the  gates  of  the  yard 
were  closed  at  five  o'clock,  so  that  no  goods  could  be  removed  from 
the  warehouse  after  that  hour  until  the  next  morning.  During  the 
night  the  warehouse  and  its  contents,  including  the  wool,  were 
destroyed  by  fire.  Moses  sued  the  railroad  company  for  the  value 
of  the  wool.  Held  that  the  railroad  company  was  still  liable  as  a 
common  carrier,  and  hence  must  pay  Moses  the  value  of  the  wool. 
The  liability  of  railroad  companies  as  common  carriers  continues 
until  the  goods  are  delivered  at  the  point  of  destination  and  the 
consignee  has  had  a  reasonable  opportunity  to  remove  them. 
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596.  In  Alabama,  California,  Michigan,  Minnesota,  Mis- 
sissippi, New  York,  Ohio,  Tennessee,  and  Texas  it  is  held 
that  if  the  consignee  is  not  actually  present  at  the  point  of 
destination  the  carrier,  in  order  to  terminate  his  liability 
as  insurer,  must  give  the  consignee  notice  of  the  arrival  of 
the  goods,  and  allow  him  a  reasonable  time  in  which  to  re- 
move them. 

Sprague  v.  New  York  Central  R.R.  Co.,  52  N.  Y.  637  (1873). 
Sprague  delivered  goods  to  the  railroad  company  at  Fonda,  N.  Y., 
consigned  to  the  American  Express  Company  at  Albany,  N.  Y.  No 
notice  of  their  arrival  at  Albany  was  given  to  the  express  company. 
Sprague  sued  for  injuries  to  the  goods  caused  three  days  after  their 
arrival  by  a  heavy  freshet  which  overflowed  the  freight  house  where 
they  had  been  stored.  Held  that  it  was  the  railroad  company's 
duty  to  give  notice  of  the  arrival  of  the  goods,  and  as  it  had  failed 
to  do  so,  its  liability  as  a  common  carrier  continued,  and  it  was 
bound  to  make  good  Sprague 's  loss. 

3.  Delivery  by  express  companies 

597.  Express  companies  do  a  different  business  from 
that  of  railroad  companies.  For  the  most  part  they  carry 
small  and  valuable  packages.  They  undertake  to  make  de- 
livery to  the  consignee  personally,  and  the  law  holds  them 
to  this  undertaking  with  great  strictness.  However,  at  un- 
important way  stations,  where  they  have  no  facilities  for 
local  delivery,  they  need  only  notify  the  consignee  of  the 
arrival  of  the  goods  and  give  him  a  reasonable  length  of 
time  to  call  for  them. 

(H)  Baggage 

598.  Carriers  of  passengers  are  obliged  to  receive  the 
baggage  of  their  passengers.  Their  liability  with  respect 
to  it  is  that  of  insurers.  The  passenger  is  entitled  to  have 
a  reasonable  amount  of  baggage  carried  as  incidental  to  the 
contract  to  carry  him.  The  price  paid  for  his  ticket  is 
the  consideration  for  the  transportation  of  both,  provided 
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the  passenger  has  his  baggage  ready  for  shipment  in  time 
to  go  in  the  same  train  that  he  takes  himself. 

599.  There  is  no  hard  and  fast  rule  as  to  what  may 
be  considered  "  baggage."  In  general  terms,  "  baggage  " 
signifies  those  articles  of  convenience  or  necessity  which  are 
ordinarily  carried  by  a  passenger  for  his  personal  use  dur- 
ing the  journey  or  on  arriving  at  his  place  of  destination, 
and  such  as  individuals  in  a  similar  station  of  life  would 
commonly  have.  This  would  include  not  only  articles  of 
apparel,  but  also  guns  for  sporting  purposes,  the  tools  of  a 
mechanic,  the  easel  of  an  artist  on  a  sketching  tour,  the 
books  of  a  student,  a  watch  and  a  reasonable  supply  of 
jewelry  intended  to  be  worn  by  the  traveler,  and  other 
articles  of  an  analogous  character.  What  is  carried  for 
purposes  of  business,  such  as  merchandise  or  the  like,  or 
for  household  use,  such  as  furniture,  is  not  ordinarily  re- 
garded as  baggage  unless  accepted  as  such  by  the  carrier. 

Railroad  Co.  v.  Baldwin,  113  Tenn.  205  (1904).  Baldwin, 
a  livery  stable  keeper,  bought  a  ticket  for  his  wife  to  Helena, 
Ark.,  from  Jonestown,  Miss.  He  and  his  wife  were  journeying 
to  Helena  for  the  purpose  of  making  it  their  home.  One  of  the 
wife's  trunks  contained  a  small  quantity  of  her  husband's  clothing. 
The  trunk  and  its  contents  were  lost,  and  suit  was  brought  against 
the  railroad  company.  Held  that  it  was  liable  for  the  trunk  and  its 
contents  including  the  husband's  clothing.  It  is  customary  for  a 
wife  of  the  station  and  condition  in  life  of  Mrs.  Baldwin  to  pack  in 
her  trunks  a  few  articles  of  her  husband's  clothing  when  they  are 
traveling  together. 

Nevins  v.  The  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  Y.) 
225  (1859).  Nevins  was^passenger  on  the  defendant's  steamboat 
Metropolis.  His  trunk  contained  certain  jewelry,  masonic  regalia, 
and  engravings.  During  the  trip  the  trunk  was  lost,  and  Nevins 
sued  the  steamboat  company  for  the  value  of  these  articles.  Held 
that  the  carrier  was  not  liable.  The  contents  of  the  trunk  were  not 
intended  for  the  personal  convenience  of  the  traveler  on  the  journey, 
and  were  not  properly  baggage. 
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QUESTIONS 

1.  Who  is  a  common  carrier?  Who  is  a  private  carrier?  Dis- 
tinguish between  a  common  carrier  and  a  private  carrier.  Give 
examples  of  common  carriers. 

2.  What  goods  must  a  common  carrier  accept  for  transportation? 

3.  How  may  a  shipper  force  an  unwilling  carrier  to  accept  goods 
for  transportation?  When  does  a  common  carrier's  liability 
commence? 

4.  Can  a  common  carrier  be  obliged  to  accept  goods  for  carriage 
beyond  his  own  line?  When  will  a  common  carrier  be  liable  for 
injuries  resulting  to  goods  on  points  beyond  the  terminus  of  his  own 
line?    What  is  a  bill  of  lading? 

5.  When  is  a  common  carrier  relieved  from  responsibility  for 
the  loss  of  goods?  May  a  common  carrier  exempt  himself  by  con- 
tract from  liability  for  the  loss  of  goods? 

6.  The  Great  American  Railway's  shipping  receipt  provides  that 
the  company's  liability  for  goods  carried  shall  be  limited  to  $100 
unless  a  higher  value  is  declared  at  the  time  of  shipment.  Can 
Mackintee  recover  $300,  the  value  of  certain  furs  lost  in  transit  or 
will  the  amount  of  his  recovery  be  limited  to  $100? 

7.  What  is  the  rule  as  to  discrimination  by  a  common  carrier? 

8.  How  is  a  common  carrier's  compensation  fixed? 

9.  What  is  a  common  carrier's  lien? 

10.  Who  is  commonly  liable  for  the  payment  of  freight  charges? 

11.  What  is  demurrage? 

12.  May  a  common  carrier  sue  third  parties  for  injuries  to  the 
goods?     May  he  insure  the  goods? 

13.  Enumerate  the  requisites  of  a  valid  delivery  by  a  common 
carrier. 

14.  What  is  the  rule  with  respect  to  delivery  by  carriers  by 
water?  Delivery  by  railroad  companies?  Delivery  by  express 
companies? 

15.  What  is  baggage? 

16.  Mary  Freehoff,  a  wealthy  foreigner  traveling  in  this  country, 
sued  the  Southern  Railroad  Co.  for  the  loss  of  her  baggage.  Her 
trunk  contained  lace  of  the  value  of  $10,000  which  was  a  part  of  her 
wearing  apparel.  Is  the  railroad  company  liable  to  her  for  the 
value  of  this  lace? 


PART  II 

SALES   AND   MORTGAGES   OF   PERSONAL   PROP- 
ERTY 


CHAPTER  XLI 

THE  DEFINITION  OF  A  SALE,  AND  THE  DISTINCTION  BETWEEN 
SALES  AND  BAILMENTS 

600.  A  sale  is  an  agreement  whereby  the  title  to  prop- 
erty passes  from  one  person,  called  the  seller,  to  another, 
called  the  buyer  or  purchaser.  By  the  passage  of  title,  the 
buyer  becomes  the  owner  of  the  property  sold.  Sometimes 
the  seller  is  called  the  "  vendor,"  and  the  buyer  is  called 
the  *  *  vendee. ' ' 

601.  The  rules  to  be  discussed  apply  not  only  to  sales 
of  tangible  articles  of  personal  property,  such  as  books  or 
automobiles,  but  to  sales  of  intangible  personal  property  as 
well.  Intangible  personal  property  includes  such  rights  as 
patents,  copyrights,  trademarks,  trade  names  and  other 
forms  of  advertisement. 

602.  In  purchasing  certain  kinds  of  property  care 
should  be  taken  to  observe  the  various  statutory  provisions 
with  regard  to  recording.  For  example,  unless  an  assign- 
ment, grant,  or  conveyance  of  a  patent  be  recorded  in  the 
United  States  Patent  Office  within  three  months,  it  will  not 
be  good  as  against  a  subsequent  purchaser  without  notice 
thereof.  Recording  is  not  necessary  to  pass  title  as  between 
the  parties,  so  that  an  unrecorded  assignment  is  good  as 
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against  everyone  but  a  subsequent  purchaser  without 
notice.  But,  suppose  that  A  assigns  a  patent  to  B,  who 
fails  to  record  the  assignment  within  three  months.  If 
within  that  period  A  assigns  to  C,  who  promptly  records 
his  assignment,  having  no  notice  of  the  prior  one,  C's  title 
will  be  good  as  against  B.    See  Section  674. 

(A)  The  formatioii  of  a  contract  of  sale 

603.  A  sale  is  a  completed  contract  by  which  one  person 
passes  rights  of  property  to  another  in  return  for  a  money 
consideration.  A  sale  differs  from  a  barter,  since  in  the 
former  the  consideration  is  money,  while  in  the  latter  it  is 
some  other  kind  of  property. 

604.  A  sale,  being  a  contract,  is  subject  to  the  rules  of 
contract  law.  When  the  buyer  acquires  the  right  of  prop- 
erty immediately  upon  making  the  contract,  it  is  called  an 
executed  contract  of  sale.  When  he  is  to  acquire  the  right 
of  property  at  some  time  in  the  future  or  upon  the  per- 
formance of  a  condition,  the  contract  is  said  to  be  execu- 
tory. The  fact  that  the  buyer  has  acquired  the  right  of 
property  is  generally  shown  by  a  delivery  of  the  thing  sold. 
But  the  parties  may  agree  that  whUe  the  buyer  is  to  ac- 
quire the  right  of  property,  the  seller  is  to  retain  posses- 
sion luitil  all  or  part  of  the  purchase  price  has  been  paid. 

MiDDLETox  V.  Ballingall,  1  Cal.  446  (1851).  Balllngall 
agreed  to  sell  Middleton  certain  goods  then  being  forwarded  from 
Java  to  San  Francisco.  It  was  stipulated  that  the  contract  should 
not  be  considered  binding  until  the  ship's  arrival.  The  ship  never 
arrived,  and  Middleton  sued  Ballingall  to  recover  damages  for  the 
nondelivery  of  the  goods.  Hdd  that  Middleton  could  not  recover. 
The  contract  was  executory,  and  the  fulfillment  of  it  depended  on 
the  contingency  of  the  ship's  arrival. 

605.  A  valid  contract  of  sale  must,  of  course,  contain 
the  five  elements  necessary  to  every  contract.    The  follow- 
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Know  all  Men  by  these  Presents,  That  I,  Roger  Thorn, 
of  the  City  of  Buffalo,  Erie  County,  State  of  New  York,  of  the 
first  part,  for  and  in  consideration  of  the  sum  of  Two  Hun- 
dred Dollars  {$200),  lawful  money  of  the  United  States  of 
America,  to  me  paid  at  or  before  the  sealing  and  delivery 
of  these  presents,  by  Levi  Wehh,  of  the  same  city,  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  have 
bargained  and  sold  and  by  these  presents  do  grant  and  con- 
vey unto  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  my  iron  gray  horse  known  as 
Random. 

TO  HAVE  AND  TO  HOLD  the  same  unto  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns 
forever.  Furthermore  I  covenant  with  the  said  party  of 
the  second  part  that  I  own  and  have  the  right  to  sell  and 
transfer  the  said  property,  and  I  will  defend  the  same 
against  any  person  or  persons  whomsoever  claiming  the 
same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand 
and  seal  the  sixteenth  day  of  June  in  the  year  one  thousand 
nine  hundred  and  nine. 

[Signed]  Roger  Thorn  (seal) 


} 


In  the  presence  of 
[Signed]  James  Macdonald. 

State  of  New  York,  "I 
County  of  Erie,  Vss.: 

City  of  Buffalo.        J 

On  this  sixteenth  day  of  June  in  the  year  one  thousand 
nine  hundred  and  nine  before  me,  the  subscriber,  personally 
appeared  Roger  Thorn,  to  me  personally  known  to  be  the  same 
person  described  in  and  who  executed  the  foregoing  instru- 
ment, and  he  acknowledged  to  me  that  he  executed  the  same. 

[Signed]    M.  Deane  Pressey, 
(notarial  seal)     Notary  Public  for  Erie  County,  New  York. 
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ing  requisites  must  also  be  present  in  the  agreement :  first, 
the  subject  matter  of  the  agreement  which  is  owned  in 
most  cases  by  the  seller;  second,  an  agreement  by  the  par- 
ties that  the  property  in  the  thing  is  transferred  or  is  to  be 
transferred  from  the  seller  to  the  buyer;  third,  payment 
or  an  agreement  for  payment  of  a  price  in  money  by  the 
buyer  to  the  seller.  The  contract  need  not  be  in  writing, 
but  may  be  made  verbally  or  implied  from  the  conduct  of 
the  parties,  except  as  noted  in  Sections  153  and  154. 

A  form  of  bill  of  sale  in  general  use  is  shown  on  page 
300. 

(B)   Sales  and  bailments  distinguished 

606.  A  bailment  of  property  should  be  carefully  dis- 
tinguished from  a  sale.  In  a  bailment,  the  bailee  gets  pos- 
session of  the  thing,  but  he  does  not  get  the  right  of 
property  or  title  to  the  thing,  which  remains  in  the  bailor. 
In  a  sale  the  transfer  is  of  the  property  itself;  the  owner- 
ship is  passed  from  seller  to  buyer,  and  the  possession  may 
or  may  not  be  transferred. 


QUESTIONS 

1.  What  is  a  sale?    Define  vendor.    Vendee. 

2.  Distinguish  a  sale  from  a  barter. 

3.  Define  executed  and  executory  contracts  of  sale. 

4.  What  elements  must  be  contained  in  a  valid  contract  of  sale. 

5.  Distinguish  sales  from  bailments. 


CHAPTER  XLII 

THE  TRANSFER  OP  TITLE  FROM  SELLER  TO  BUYER 

607.  In  this  chapter  we  shall  consider,  first,  when  the 
title  passes  by  virtue  of  a  contract  of  sale,  and,  second, 
what  title  is  acquired  by  the  purchaser. 

(A)  When  the  title  passes  to  the  buyer 

608.  It  is  often  important  to  decide  the  exact  moment 
when  the  contract  of  sale  passes  the  rights  of  property 
from  seller  to  buyer.  As  a  rule,  the  passage  of  title  deter- 
mines who  shall  bear  the  risk  of  loss  by  fire  or  other  causes 
incident  to  the  ownership  of  goods.  Generally,  the  right 
of  property  passes  at  the  time  when  the  parties  intend  that 
it  shall  pass.  The  contract  of  sale  may  definitely  express 
the  intention  of  the  parties  as  to  the  passage  of  title.  If  it 
does  not,  what  the  parties  probably  had  in  mind  is  to  be 
ascertained  from  a  consideration  of  the  particular  circum- 
stances of  each  case. 

Morgan  v.  King,  28  W.  Va.  1  (1886).  King  sold  Morgan  all 
King's  merchantable  timber  at  certain  places.  Nothing  was  said 
about  examining  and  measuring  it,  but  Morgan  spent  a  short  time 
in  sawing  part  of  the  timber  into  logs.  Then  he  became  sick,  and 
during  his  sickness  the  lumber  was  swept  away  by  a  flood.  King 
sued  Morgan  for  the  price  of  the  lumber.  Held  that  King  was 
entitled  to  recover.  The  circumstances  made  it  clear  that  the 
parties  intended  title  to  pass  at  once  to  Morgan.  Therefore,  the 
loss  was  Morgan's  and  not  King's. 
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609.  Usually,  title  is  held  to  pass  at  the  moment  when 
the  seller  delivers  the  goods  to  the  buyer.  If  the  seller  de- 
livers the  goods  to  a  common  carrier  for  transportation, 
the  carrier  is  generally  regarded  as  the  buyer's  agent,  and 
title  passes  to  the  buyer  when  the  goods  are  delivered  to 
the  carrier.  The  buyer  ordinarily  pays  the  freight.  The 
carrier  is  thus  his  agent,  and  the  contract  is  performed 
when  the  seller  delivers  the  goods  to  the  buyer's  agent. 
But  if  the  seller  agrees  that  he  will  deliver  the  goods  at  a 
certain  place,  the  carrier  who  takes  them  there  is  his  agent, 
and  the  buyer  does  not  become  the  owner  until  the  goods 
are  delivered  at  the  place  agreed  upon. 

Gates  v.  Carquinez  Packing  Co.,  78  Cal.  439  (1889).  Under 
a  contract  for  the  sale  of  fruit,  the  packing  company  was  to  deliver  it 
on  cars  consigned  to  Gates,  and  to  send  daily  statements  of  weights. 
The  fruit  was  to  be  reweighed  on  arrival  at  the  cannery,  and  in 
case  of  difference,  the  weight  was  to  be  adjusted.  In  a  suit  for  the 
price  of  a  shipment,  the  question  arose  as  to  who  must  suffer  the 
loss  caused  by  shrinkage  in  transit.  Held  that  title  passed  on 
delivery  to  the  carrier,  and  loss  from  shrinkage  during  transit 
must  be  borne  by  the  buyer. 

610.  Where  there  is  merely  a  contract  to  purchase  at  a 
future  time,  the  buyer  does  not  acquire  title  at  the  time  the 
contract  is  made.  While  anything  remains  to  be  done  by 
a  seller  title  will  not  usually  pass,  as  where  the  seller  is 
required  to  ascertain  the  identity,  quantity,  or  quality  of 
the  article  sold,  or  to  put  it  in  the  condition  called  for  by 
the  contract. 

611.  Where  the  goods  bought  are  a  certain  quantity 
from  a  larger  bulk  of  uniform  kind  and  quality,  the  prop- 
erty may  pass  even  though  there  is  no  designation  of  the 
particular  parts  to  be  sold  or  separation  of  them  from  the 
bulk,  if  such  is  the  intention  of  the  parties.  But  this  rule 
applies  only  where  the  larger  quantity  is  composed  of  uni- 
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form  parcels,  and  not  where  the  parcels  differ  in  quality  or 
possess  a  distinct  individuality.  For  example,  1,000  bushels 
of  wheat  may  be  sold  out  of  a  mass  of  8,000  bushels  stored 
in  a  grain  elevator  without  designating  the  particular  1,000 
bushels  which  the  buyer  acquires  by  the  contract. 

(B)  What  title  passes  to  the  buyer 

612.  As  a  general  rule,  the  seller  of  personal  property 
can  give  no  better  title  than  he  himself  has.  Therefore,  if 
you  buy  goods  from  a  thief  or  bailee,  you  cannot  usually 
acquire  a  greater  interest  therein  than  the  seller  had.  Cer- 
tain exceptions  to  this  rule  will  be  treated  under  the  fol- 
lowing subdivisions.    See  also  Section  618. 

1.  Negotiable  instruments 

613.  "When  a  negotiable  instrument  is  transferred  in 
due  course  to  a  holder  in  good  faith  and  for  value,  he 
usually  acquires  a  clear  title  thereto,  although  the  seller's 
title  may  have  been  defective.    See  Section  177.        < 

2.  Where  the  owner  deceives  third  persons  as  to  the 

TITLE 

614.  An  owner  of  property  may  be  estopped  by  words 
or  conduct  from  attacking  the  buyer's  title  if  he  has  will- 
fully caused  the  buyer  to  believe  that  the  goods  belong  to 
a  third  person  whom  the  buyer  pays  for  the  goods  in  re- 
liance on  such  belief.  This  is  on  the  principle  that  where 
one  of  two  innocent  persons  must  suffer  by  reason  of  a 
third  person's  fraud,  the  loss  should  fall  on  him  who  en- 
abled the  wrongdoer  to  perpetrate  the  fraud. 

3.  Two  purchasers  of  the  same  goods 

615.  Suppose  after  a  man  buys  goods  he  allows  them  to 
remain  in  the  possession  of  the  seller,  who  thereupon  sells 
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and  delivers  them  to  a  second  purchaser.  Suppose  the 
latter  pays  for  the  goods  in  ignorance  of  the  prior  sale. 
Since  the  first  purchaser's  conduct  in  leaving  the  goods 
with  the  seller  has  enabled  the  latter  to  mislead  the  second 
purchaser  by  his  statement  that  he  still  owned  them,  the 
second  purchaser  gets  a  good  title.  If  the  second  pur- 
chaser also  allows  the  goods  to  remain  with  the  dishonest 
seller,  who  afterwards  delivers  them  to  the  first  purchaser, 
the  latter  may  hold  them  as  against  the  second  purchaser. 
Where  both  parties  are  equally  negligent,  the  one  who  has 
possession  may  keep  it. 

HiGHT  V.  Harris,  56  Ark.  98  (1892).  Hight  bought  a  mule 
from  Largent,  to  whom  he  paid  the  price.  The  mule  was  to  be 
delivered  afterwards.  Later  the  same  day  Largent  sold  the  animal 
to  Harris,  who  paid  for  it  and  took  immediate  possession  in  igno- 
rance of  the  prior  sale  to  Hight.  Hight  sued  to  get  the  mule. 
Held  that  the  retention  of  possession  by  the  seller  of  personal 
property  after  the  sale  raises  a  presumption  of  fraud,  as  against 
subsequent  bona  fide  purchasers.     Therefore,  Hight  lost  his  case. 


QUESTIONS 

1.  When  does  title  to  goods  sold  pass  from  seller  to  buyer? 

2.  The  Midland  Railway  Company  of  England  ordered  of  the 
Commonwealth  Steel  Company  one  thousand  tons  of  steel  rails. 
The  steel  company  delivers  the  rails  to  the  Meteor  Line,  a  common 
carrier,  for  transportation  to  England.  The  Meteor  Line's  boat  is 
lost  at  sea.  The  steel  company  sues  the  railroad  company  for 
the  price  of  the  rails.    Which  wins? 

3.  When  does  the  buyer  get  a  better  title  than  the  seller  him- 
self had? 


CHAPTER  XLIII 

THE  RIGHTS  OF  THE  SELLER  OP  PERSONAL  PROPERTY 

616.  The  seller's  rights  depend  largely  npon  the  terms 
of  the  agreement  he  has  made  with  the  buyer.  Certain 
phases  of  contract  law  which  particularly  concern  sales  of 
personal  property  will  be  treated  in  this  chapter.  We 
shall  consider,  first,  the  seller's  right  to  set  aside  the  con- 
tract if  the  buyer  has  committed  fraud ;  second,  the  seller 's 
lien  for  the  purchase  money,  or  right  to  refuse  delivery 
until  the  purchase  money  has  been  paid ;  third,  the  seller 's 
right  of  stoppage  in  transit. 

(A)  The  seller's  right  to  set  the  contract  aside  if  the  buyer 
has  committed  fraud 

617.  It  is  a  general  rule  that  when  one  party  has  been 
induced  to  enter  into  a  contract  by  the  other  party 's  fraud, 
the  contract  is  voidable  at  the  option  of  the  party  defraud- 
ed. Fraud  is  a  false  representation  of  fact  made  with 
knowledge  that  it  is  false,  or  in  reckless  disregard  as  to 
whether  it  is  true  or  false,  with  the  intention  that  it  shall 
be  acted  upon  by  the  complaining  party,  and  actually  in- 
ducing him  to  act.    See  Section  115. 

618.  Let  us  imagine  that  the  owner  of  goods  is  de- 
frauded into  agreeing  to  sell  them  by  the  purchaser's  false 
representations.  If  the  seller  learns  of  the  fraud  before  he 
has  delivered  the  goods  to  the  buyer  he  may  refuse  to  go 
ahead  with  the  transaction.  But  suppose  that,  after  the 
goods  have  been  delivered  to  the  purchaser  on  credit,  the 
seller  learns  that  the  former's  statements  as  to  his  financial 
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condition  were  untrue.  If,  in  the  meantime,  the  defraud- 
ing buyer  has  sold  the  goods  to  an  innocent  third  party, 
the  latter  gets  a  good  title  and  the  original  seller  cannot 
reclaim  the  goods  from  him. 

Kern  &  Loeb  v.  Thurber  &  Co.,  57  Ga.  172  (1875).  Kern  & 
Loeb  sold  eleven  barrels  of  sugar  in  New  York  to  Barnard  &  Co., 
of  Columbus,  Georgia,  who  fraudulently  induced  Kern  and  Loeb 
to  sell  them  on"  credit.  Before  the  goods  arrived  in  Columbus, 
Kern  &  Loeb  learned  that  Barnard  &  Co.  were  insolvent.  They 
failed  in  an  attempt  to  stop  the  goods  in  transit.  When  the  sugar 
reached  Columbus  it  was  sold  and  delivered  by  Barnard  &  Co.  to 
Thurber  &  Co.  Kern  «fe  Loeb  sued  Thurber  &  Co.  to  recover  the 
sugar.  Held  that  Thurber  &  Co.  had  a  good  title.  Though  the 
title  of  Barnard  &  Co.,  having  been  obtained  by  fraud,  was  void- 
able, Thurber  «fe  Co.  were  innocent  purchasers  without  knowledge  of 
this  fraud. 

619.  If,  however,  when  the  seller  learns  of  the  buyer's 
fraud,  the  goods  are  still  in  the  latter 's  possession,  the 
seller  has  two  courses  of  action  open  to  him.  He  may  en- 
force the  contract,  or  he  may  rescind  it.  Generally,  the 
latter  procedure  is  adopted.  The  seller  should  be  careful 
lest  he  waive  his  right  to  set  the  contract  aside  on  the 
ground  of  fraud.  If,  after  discovering  the  fraud,  he  sues 
for  the  purchase  price,  or  takes  a  note  for  it,  or  proves  his 
claim  for  the  price  in  insolvency  proceedings,  he  loses  his 
right  to  rescind  the  contract.  The  seller  should  disaffirm 
the  sale,  alleging  that  it  was  not  a  genuine  contract,  be- 
cause it  lacked  reality  of  consent,  the  fourth  element  neces- 
sary to  every  contract.  He  should  bring  an  action  to  re- 
cover the  goods  on  the  ground  that  he  has  a  right  to  have 
the  sale  annulled,  and  the  goods  restored  to  him. 

Levi  v.  Kraminer,  2  Ind.  App.  594  (1891).  Levi  falsely 
represented  to  Kraminer  that  he  was  solvent  and  doing  a  prosper- 
ous business.  Kraminer,  relying  on  this  representation,  sold  him 
goods   on   four   months'   credit.     When   Kraminer   learned   that 
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Levi's  statements  were  false,  he  sued  him  to  recover  the  property. 
Held  that  if  one,  knowing  himself  to  be  insolvent,  obtains  goods  on 
credit  by  falsely  representing  his  financial  condition,  the  seller  may 
set  aside  the  sale  and  recover  the  property.  Therefore,  Kraminer 
was  entitled  to  the  goods,  although  the  four  months  had  not 
elapsed  when  he  brought  suit  against  Levi. 

620.  Ordinarily,  where  one  person  falsely  passes  him- 
self off  for  another,  or  represents  to  the  seller  that  he  is  the 
agent  of  another  individual,  and  the  seller,  believing  him 
to  be  the  party  impersonated,  sells  and  delivers  goods  to 
him,  the  impostor  does  not  acquire  title  by  the  trick, 

RoDLiFP  V.  Dallinger,  141  Mass.  1  (1886).  Rodliff,  on  the 
representation  of  Henry  Clementson  that  he  was  acting  for  a  manu- 
facturer who  was  in  good  credit  with  Rodliff,  agreed  to  sell  him  a 
quantity  of  wool  and  took  Clementson 's  note  in  payment.  Clement- 
son  pledged  the  wool  with  Dallinger  to  secure  a  loan.  Before 
Clementson 's  note  fell  due  Rodliff  discovered  that  Clementson  had 
not  been  acting  as  an  agent  but  on  his  own  account.  Thereupon 
Rodliff  sued  Dallinger  to  recover  the  wool.  Held,  since  Clement- 
son was  not  acting  for  the  manufacturer,  but  for  himself,  there  was 
no  sale.  Clementson,  not  having  any  title,  could  convey  none  even 
to  a  bona  fide  purchaser  or  pledgee,  and  Rodliff  was  entitled  to  the 
wool  as  against  Dallinger. 

621.  All  the  states  except  Alabama,  Arizona,  Arkansas, 
Illinois,  Iowa,  Kansas,  Missouri,  New  Mexico,  South 
Dakota,  and  Wyoming  have  passed  acts  which  help  to  keep 
merchants  from  suddenly  disposing  of  their  goods  in  bulk 
and  refusing  to  pay  their  creditors.  These  laws,  which  are 
known  as  Bulk  Sales  Acts,  provide  that  no  sales  by  re- 
tailers of  their  whole  stock,  or  a  large  part  of  it,  in  a  single 
transaction  and  out  of  the  ordinary  course  of  trade,  shall 
be  good  unless  all  the  creditors  are  notified  or  notice  of  the 
intention  to  make  such  sales  is  recorded  in  a  designated 
local  office  a  certain  length  of  time  before  the  sale  is  con- 
summated. 
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(B)  The  seller's  lien  for  the  purchase  money 

622.  In  a  cash  sale,  after  the  title  to  the  goods  has 
passed  to  the  buyer,  the  seller,  if  he  still  retains  possession 
of  them,  may  refuse  delivery  until  paid  the  purchase  price. 
Suppose,  for  instance,  that  title  has  passed  to  the  buyer, 
but  that  the  seller  is  to  hold  the  goods  until  the  buyer  needs 
them.  If  the  sale  is  not  on  credit,  the  seller  has  a  lien  on 
the  goods  to  secure  payment.  Suppose  that  the  sale  is  on 
thirty  days  credit,  and  at  the  expiration  of  that  time  the 
goods  are  still  in  the  seller's  hands  and  his  bill  has  not 
been  paid.  In  that  case  his  lien  would  then  revive.  Or, 
if  during  the  period  of  credit  the  buyer  became  insolvent, 
the  seller's  lien  would  revive,  if  he  still  had  the  goods. 

Arnold  v.  Delano,  4  Cush.  (Mass.)  33  (1849).  Delano  sold 
lumber  to  Arthur  Sowerby,  agreeing  that  Sowerby  might  remove 
it  at  any  time  within  a  year.  He  gave  Sowerby  a  bill  of  sale  and 
received  Sowerby's  promissory  note  for  the  price  payable  in  six 
months.  Before  six  months  passed  Sowerby  became  insolvent. 
His  assignee,  Arnold,  sued  Delano  to  recover  the  lumber.  Held, 
Delano  could  retain  the  lumber  until  paid  the  price.  There  was  a 
complete  sale,  but  Delano  had  a  lien  for  the  price.  By  giving 
credit,  he  waived  his  lien,  but  only  on  the  implied  condition  that 
Sowerby  should  keep  his  credit  good.  When  Sowerby  became 
insolvent,  Delano's  lien  revived. 

623.  Unconditional  delivery  of  the  goods  to  the  buyer 
or  his  agent  terminates  the  seller's  lien.  But  if  a  quantity 
of  goods  are  sold  under  a  single  contract,  and  the  seller 
delivers  some  of  them  without  being  paid  anything,  his 
lien  for  the  entire  price  remains  on  the  goods  still  in  his 
possession.  In  the  case  of  a  delivery  to  a  common  carrier 
the  question  whether  or  not  the  seller  has  waived  his  lien 
hinges  on  the  point  whether  the  common  carrier  is  agent 
for  the  seller  or  the  buyer.  Usually,  the  common  carrier 
is  regarded  as  the  buyer's  agent,  and  hence,  as  a  general 
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rule,  on  delivery  to  the  carrier  the  seller  loses  his  lien. 
But  if  the  seller  has  agreed  to  deliver  the  goods  at  the 
buyer's  place  of  business  or  has  reserved  the  right  of  dis- 
posal, the  carrier  is  looked  upon  as  the  seller's  agent,  and 
the  seller  does  not  lose  his  lien  by  delivery  to  the  carrier. 
See  Section  609. 

624.  Where  the  buyer  fails  to  pay  on  time,  and  the 
seller  still  has  the  goods,  he  may  not  only  refuse  to  deliver 
them  unless  paid,  but  may  also,  as  a  rule,  drop  the  con- 
tract and  sell  his  goods  to  another  party.    See  Section  266. 

(C)  The  seller's  right  of  stoppage  in  transit 

625.  We  have  seen  that  where  the  seller  delivers  goods 
to  the  carrier  as  the  buyer's  agent,  he  thereby  loses  his  lien 
for  the  purchase  money.  But  even  though  title  has  passed 
to  the  buyer,  if  he  becomes  insolvent  before  the  goods  are 
delivered  to  him  by  the  carrier,  the  seller  has  the  right  of 
stoppage  in  transit.  This  enables  him  to  resume  possession 
of  the  goods  if  they  are  still  in  transit,  and  to  keep  them  as 
security  for  payment  of  the  purchase  price.  He  should 
notify  the  carrier  to  hold  the  goods  in  time  to  prevent 
delivery  to  the  buyer. 

626.  The  right  of  stoppage  in  transit  may  be  exercised 
only  in  ease  of  the  buyer's  insolvency.  The  fact  that  the 
buyer  has  ceased  to  pay  his  bills  in  the  usual  course  of 
business,  or  any  other  fact  showing  that  he  cannot  meet 
his  obligations,  would  justify  the  seller  in  directing  the 
carrier  not  to  deliver  the  goods  to  the  buyer. 

627.  The  seller  may  waive  the  right  of  stoppage  in  tran- 
sit either  expressly  or  impliedly.  Again,  the  seller's  right 
may  be  defeated  in  case  the  buyer  has  transferred  the  bill 
of  lading  to  a  purchaser  for  value,  who  has  taken  it  in  good 
faith  and  without  notice  of  the  buyer's  insolvency.  See 
Section  241. 
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628.  The  right  of  stoppage  in  transit  relates  only  to  the 
particular  goods  which  are  being  transported.  The  seller 
may  not  stop  in  transit  goods  which  have  been  paid  for, 
in  order  to  secure  payment  of  what  the  purchaser  owes 
him  on  other  accounts. 


QUESTIONS 

1.  What  is  fraud?  What  are  the  rights  of  the  seller  when  the 
buyer's  fraud  induces  the  making  of  the  contract? 

2.  Watson  falsely  represents  to  Clothier,  a  merchant,  that  he, 
Watson,  is  the  agent  of  Lindsay,  with  whom  Clothier  has  had 
business  dealings.  Clothier,  relying  on  Watson's  representations, 
sells  and  delivers  to  him  goods  on  Lindsay's  credit.  Before 
Clothier  learns  the  truth  Watson  sells  the  goods  to  Parks,  who 
pays  for  them  in  ignorance  of  the  manner  in  which  Watson  has 
obtained  them.  Clothier  sues  to  recover  the  goods  from  Parks. 
Which  wins? 

3.  What  might  Clothier  do  in  the  above-mentioned  case  if  the 
goods  are  still  in  Watson's  possession  when  Clothier  discovers  the 
fraud? 

4.  What  is  a  bulk  sales  act?    Is  there  such  an  act  in  your  state? 

5.  What  is  the  seller's  lien? 

6.  How  does  the  seller  lose  his  lien? 

7.  When  will  the  seller's  lien  revive? 

8.  What  is  the  seller's  right  of  stoppage  in  transit? 

9.  When  may  the  right  of  stoppage  in  transit  be  exercised? 

10.  How  may  the  seller's  right  of  stoppage  in  transit  be  de- 
feated? 


CHAPTER   XLIV 

THE  EIGHTS  OP  THE  BUYER  OF  PERSONAL   PROPERTY 

629.  We  may  consider  the  purchaser 's  rights  under  two 
heads :  first,  his  right  to  make  the  seller  deliver  goods  of  a 
certain  kind  and  quality;  second,  his  right  to  insist  that  a 
clear  title  to  the  property  purchased  must  be  transferred 
to  him.  There  are  numerous  other  rights  which  a  pur- 
chaser may  obtain  under  a  contract  of  sale,  but  they  do  not 
require  special  treatment  here.  For  instance,  it  is  stated 
in  Section  266  that  a  provision  in  mercantile  contracts  as 
to  the  time  of  performance  is  usually  an  essential  feature 
thereof.  Hence,  if  the  seller  of  goods  in  such  a  transaction 
fails  to  deliver  them  on  time,  the  purchaser  may  usually 
refuse  to  go  ahead. 

(A)  The  buyer's  right  to  demand  goods  of  a  certain  kind  and 

quality 

630.  The  purchaser's  rights  for  the  most  part  group 
themselves  around  the  idea  that  he  should  get  what  the 
seller  agreed  to  give,  in  order  that  the  contract  may  be 
properly  performed.  While  this  is  true,  it  must  not  be 
inferred  that  the  purchaser  has  a  right  to  set  aside  the 
contract  if  the  goods  turn  out  to  be  less  valuable  than  he 
expected.  If  he  sees  what  he  buys,  he  cannot  usually  re- 
turn it  merely  because  he  learns  later  that  it  is  of  inferior 
quality.  He  has  got  what  he  bargained  for,  and  the  fact 
that  he  thought  he  was  getting  something  very  much  better 
does  not  enter  into  the  contract.  The  buyer  should  remember 
that  in  the  ordinary  sale  transaction  the  maxim  of  the  law 
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is  caveat  emptor,  which  means,  "  let  the  buyer  beware." 
He  should,  therefore,  judge  for  himself  of  the  value  of  the 
goods  which  are  offered  for  sale  and  not  be  misled  by  any- 
thing the  dealer  may  say  in  praising  his  wares. 

1.  Where  the  seller  acts  fraudulently 

631.  It  does  not  follow  from  this  that  the  seller  may 
make  any  statement  he  pleases  about  his  goods.  The  law 
sets  certain  well-defined  limits  to  the  right  of  the  seller  to 
praise  his  wares.  If,  for  example,  he  defrauds  the  buyer, 
the  latter  has  a  right  to  set  the  sale  aside.  The  seller  may 
freely  express  his  opinion  as  to  the  qualities  or  character- 
istics of  the  article  which  he  offers  for  sale,  but  if  he  mis- 
represents facts  with  the  intention  of  deceiving  the  pur- 
chaser, the  contract  is  voidable  at  the  latter 's  option.  See 
Section  115. 

Hicks  v.  Stevens,  121  111.  186  (1887).  Hicks  was  the  in- 
ventor of  the  "  Hicks  Tube  Closer,"  which  he  represented  to  Stevens 
as  a  valuable  invention.  He  assured  Stevens  that  it  would  save 
15  per  cent,  more  steam  than  any  other  apparatus  of  its  kind. 
Stevens,  relying  on  Hicks 's  representations,  bought  the  patent  right. 
Later  he  discovered  that  Hicks's  statements  were  false,  and  he  sued 
to  have  the  sale  rescinded.  Hdd,  Hicks's  representations  related 
to  matters  of  fact  peculiarly  within  his  own  knowledge,  and  Stevens 
had  a  right  to  rely  on  them.  As  they  were  imtrue  the  agreement 
was  set  aside. 

Boles  v.  Merrill,  173  Mass.  491  (1899).  Merrill  sold  Boles 
certain  horses  and  wagons  and  the  good  will  of  an  express  busi- 
ness. He  represented  to  Boles  that  there  were  ten  regular  custom- 
ers who  each  paid  SIO  a  month,  that  another  customer  named 
Marble  paid  $60  a  month,  and  that  the  business  was  earning  $2,500 
net  yearly.  WTien  Boles  discovered  that  these  representations  were 
false,  he  sued  to  have  the  sale  rescinded.  HM,  the  representations 
were  not  mere  dealer's  talk.  They  related  to  very  material  matters 
of  fact,  and  Boles  had  a  right  to  rely  on  them.  Therefore,  the 
agreement  was  set  aside. 
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632.  As  a  rule,  it  may  be  said  that  the  seller's  silence 
about  the  defects  of  his  goods,  or  even  his  general  assur- 
ance that  the  goods  are  all  right,  will  not  amount  to  fraud. 
Sometimes,  however,  the  circumstances  may  be  such  that 
the  purchaser  is  entitled  to  the  benefit  of  whatever  infor- 
mation the  seller  may  have.  Where,  for  example,  one  em- 
ploys an  agent  to  purchase  a  specific  kind  of  property,  and 
the  latter  offers  to  sell  him  property  of  his  own  repre- 
senting it  as  exactly  fitted  to  the  buyer's  wants,  the  fidu- 
ciary relationship  in  which  the  seller  stands  to  the  pur- 
chaser binds  him  to  tell  all  he  knows  about  the  suitability 
of  the  land  for  his  employer,'s  requirements.  See  Sections 
113  and  114. 

2.  Where  the  seller  warrants  his  goods 

633.  If  a  buyer  intends  to  rely  on  the  seller's  represen- 
tations as  to  the  quality  of  the  goods,  he  should  be  careful 
to  make  the  seller  warrant  the  truth  of  these  representa- 
tions. While  the  warranty  need  not  be  in  writing,  it  is 
better  to  have  it  written  if  possible.  The  fact  that  the 
seller's  statements  have  been  put  in  writing  may  help  to 
convince  the  court  that  the  parties  really  considered  them 
as  warranties.  If  the  same  words  were  used  verbally,  the 
court  might  treat  them  as  mere  dealer's  talk,  not  meant  to 
be  binding. 

Worth  v.  McConnell,  42  Mich.  473  (1880).  McConnell  sued 
Worth  for  the  price  of  a  threshing  machine.  Worth  defended  on 
the  ground  that  McConnell  had  told  him  the  machine  was  "  a  very 
good  machine  and  would  do  very  nice  work";  and  that  this  con- 
stituted a  warranty,  which  had  been  broken.  Held  that  this  state- 
ment was  mere  dealer's  talk  in  praise  of  his  wares,  and  McConnell 
was,  therefore,  entitled  to  recover,  although  really  the  machine  was 
not  very  good,  and  did  not  do  excellent  work. 

634.  If  the  seller  makes  a  positive  assertion  concerning 
his  goods  which  is  intended  as  a  statement  of  fact,  and 
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which  is  so  understood  by  the  purchaser,  who  makes  his 
acceptance  of  the  goods  depend  upon  the  truth  of  the 
seller's  statement,  it  will  be  held  that  the  seller  has  war- 
ranted his  goods.  For  example,  a  statement  that  tobacco 
was  "  sound,  redried,  and  would  certainly  keep,"  has  been 
held  to  be  a  warranty. 

Stevens  v.  Bradley,  89  la.  174  (189.3).  At  a  public  sale  of 
hogs  Bradley  declared  to  the  bidders  that  the  hogs  "were  as  thrifty 
and  healthy  a  lot  of  hogs  as  the  owner  has  ever  owned  in  his  life, 
and  he  has  been  in  the  business  a  good  many  years.''*  Stevens 
bought  twenty-seven  of  the  hogs  which  he  discovered  later  to  be 
diseased.  He  then  sued  Bradley  for  breach  of  the  warranty  that 
the  hogs  were  sound  and  healthy.  Held  that  Stevens  could  recover. 
Bradley's  statement  was  a  material  representation  of  fact.  It  was 
a  distinct  affirmation  of  health  and  soundness,  and  constituted  an 
express  warranty  that  the  hogs  were  free  from  disease. 

635.  The  article  sold  must  be  of  the  same  kind  as  that 
contracted  for.  If  the  seller  tries  to  substitute  an  article 
of  an  entirely  different  species  from  that  called  for  by  the 
terms  of  sale,  he  has  failed  to  fulfill  his  contract,  and  the 
buyer  may  return  the  article.  Where  the  bill  of  sale  called 
for  indigo  and  the  article  delivered  was  not  indigo,  but  a 
different  substance  prepared  so  as  to  deceive  even  skillful 
dealers,  it  was  held  that  there  was  a  breach  of  the  war- 
ranty that  the  article  should  be  of  the  same  kind  as  that 
contracted  for,  and  that  the  buyer  could  return  the  goods. 

636.  If  an  article  is  ordered  from  a  manufacturer  for  a 
particular  purpose,  and  the  parties  stipulate  that  it  shall 
be  suitable  for  the  purpose,  there  is  an  implied  warranty 
that  the  article  shall  possess  the  fitness  stipulated  for. 

637.  "Where  the  buyer  trusts  to  the  judgment  or  skill 
of  the  dealer  and  orders  an  article  to  be  used  for  a  specified 
purpose,  there  is  ordinarily  a  warranty  on  the  part  of  the 
dealer  that  the  goods  shall  be  reasonably  suitable  for  the 
buyer's  purpose. 
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638.  Where  the  buyer  orders  goods  by  description  and 
has  no  opportunity  to  inspect  them,  there  is  usually  an 
implied  warranty  that  the  goods  shall  conform  to  the  de- 
scription and  be  merchantable  in  quality.  By  merchant- 
able is  meant  that  they  must  be  free  from  any  remarkable 
defect,  so  as  to  be  generally  salable  among  dealers  in  the 
article..  In  sales  of  this  kind  the  maxim  caveat  emptor 
does  not  apply.  If,  however,  the  buyer  has  had  an  oppor- 
tunity to  inspect,  and  neglects  to  utilize  it,  generally  he 
will  not  be  allowed  to  hold  the  seller  any  further  than  if 
the  buyer  had  seen  the  goods  himself.    See  Section  630. 

639.  In  the  case  of  sales  of  goods  by  sample,  there  is  an 
implied  warranty  that  the  sample  is  an  honest  one  and  that 
the  bulk  shall  correspond  in  quality  with  the  sample. 

(B)  Warranty  of  the  seller's  title 

640.  Where  a  party  who  is  in  possession  of  goods  sells 
them  in  his  own  right  as  absolute  owner,  the  law  generally 
implies  a  warranty  on  his  part  that  he  is  the  owner  thereof 
and  that  he  has  a  good  title  to  the  goods,  even  though  he  is 
silent  on  the  question  of  his  ownership,  and  whether  or  not 
he  knew  of  any  defect  in  his  title.  The  sale  is  in  itself 
an  assertion  of  ownership.  If  the  seller  had  no  right  to 
the  property  at  all,  the  disappointed  purchaser  may  re- 
cover the  money  which  he  has  paid. 

Exception.  Where  the  seller  acts  in  an  official  capacity  as 
sheriff,  administrator,  executor,  guardian  or  trustee  in  bankruptcy, 
he  does  not  as  a  rule  impliedly  warrant  the  title  to  be  in  the  party 
whom  he  represents. 

QUESTIONS 

1.  What  is  meant  by  the  rule  of  caveat  emptor? 

2.  A  sold  a  horse  to  B.  He  represented  to  B  that  the  horse  was 
a  good,  kind  horse.  In  fact  the  horse  was  not  sound.  What 
rights  has  B? 
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3.  A  sold  B  one  hundred  bushels  of  wheat.  B  inspected  the 
wheat  in  the  bin  before  buying  it  and  thought  it  was  winter  wheat. 
In  fact  it  was  spring  wheat.    Can  B  sue  A  for  breach  of  warranty? 

4.  Baker  ordered  from  Johnson,  a  manufacturer,  a  lawn  mower. 
He  found  it  was  worthless  owing  to  defective  materials  and  work- 
manship.    What  remedies,  if  any,  has  he  against  Johnson? 

5.  When  is  a  warranty  implied?     What  is  a  warranty  of  title? 


CHAPTER   XLV 


CHATTEL    MORTGAGES 


641.  A  chattel  mortgage  is  a  conditional  conveyance  of 
personal  property  to  secure  the  payment  of  a  debt  or  the 
performance  of  some  other  obligation.  The  essential  fea- 
ture of  a  chattel  mortgage  is  that  upon  performance  of  the 
conditions,  the  instrument  becomes  void.  If  the  debt  is  not 
paid,  or  if  any  other  obligation  resting  on  the  mortgagor 
is  not  performed,  the  mortgagee  usually  gets  an  absolute 
title  to  the  thing  mortgaged.  If  the  condition  is  performed, 
the  mortgage  becomes  void,  and  the  mortgagee  has  no  title. 
See  Section  257. 

642.  The  subject  of  chattel  mortgages  is  almost  wholly 
regulated  by  the  statutes  of  the  various  states,  which  differ 
widely  from  one  another.  Some  states  permit  almost  every 
kind  of  personal  property  to  be  mortgaged,  while  others 
refuse  to  recognize  such  mortgages  except  in  the  case  of  a 
few  specified  articles. 

643.  Most  states  require  that  a  chattel  mortgage  shall 
be  in  writing  and  signed  by  the  mortgagor,  the  owner  of 
the  chattels.  Moreover,  it  is  usually  necessary  that  a  chat- 
tel mortgage  be  acknowledged  by  the  mortgagor  before  a 
notary  public  or  other  similar  official,  and  recorded  in  the 
county  where  the  chattels  are  located.  The  requirement 
as  to  recording  is  made  for  the  benefit  of  third  persons, 
who  are  thus  enabled  to  learn  the  nature  and  extent  of 
the  mortgagee's  rights.  But  an  unrecorded  chattel  mort- 
gage is  ordinarily  valid  as  against  the  mortgagor  and  as 
against  third  persons  who  have  actually  learned  that  the 
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mortgage  has  been  made.  In  drawing  up  a  chattel  mort- 
gage, care  should  be  taken  to  follow  the  form  recognized 
in  the  starte  where  the  chattels  are.  In  general,  it  may  be 
said  that  the  mortgage  should  carefully  specify:  (1)  the 
name  of  the  mortgagor;  (2)  the  name  of  the  mortgagee; 

(3)  the  exact  nature,  number,  and  location  of  the  chattels; 

(4)  the  precise  condition  upon  the  fulfillment  of  which  by 
the  mortgagor  the  mortgage  shall  become  void  and  the 
mortgagee's  rights  thereunder  cease. 

644.  A  question  often  arises  regarding  the  validity  of 
a  mortgage  given  by  a  merchant  on  his  entire  stock  of 
merchandise.  Suppose  he  remains  in  possession  with  a 
right  to  sell  the  goods  in  the  usual  course  of  trade,  mean- 
while keeping  up  the  stock  to  a  certain  value.  There  are 
two  views  of  this  question  on  which  the  states  divide  about 
equally.  In  Arkansas,  the  District  of  Columbia,  Georgia, 
Indiana,  Iowa,  Kentucky,  Maine,  Maryland,  Massachusetts, 
iMichigan,  Nebraska,  New  Jersey,  North  Carolina,  North 
Dakota,  Rhode  Island,  South  Carolina,  Utah,  Vermont, 
Washington,  and  Wyoming  it  is  held  that  where  the  mort- 
gagor remains  in  possession  with  a  power  of  disposal,  the 
possession  in  itself  is  not  fraudulent.  Whether  the  trans- 
action is  a  fraud  on  creditors  and  third  parties  is  to  be 
ascertained  from  all  the  circumstances  of  the  case.  Re- 
tention of  possession  by  the  mortgagor  does  not  conclu- 
sively prove  fraud.  On  the  other  hand,  in  Alabama,  Col- 
orado, Florida,  Idaho,  Illinois,  Kansas,  Minnesota,  Missis- 
sippi, Missouri,  Montana,  New  Hampshire,  New  Mexico, 
New  York,  Ohio,  Oklahoma,  Oregon,  South  Dakota,  Ten- 
nessee, Texas,  Virginia,  and  West  Virginia  it  is  held  that 
the  mortgagor's  retention  of  possession  with  a  power  of 
disposal  conclusively  stamps  the  transaction  as  fraudulent. 

645.  In  the  case  of  very  many  chattel  mortgages,  the 
mortgagor  is  allowed  to  retain  the  goods  in  his  custody. 
If  the  mortgagor  fails  to  perform  the  condition  of  the 
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mortgage,  the  mortgagee  may  take  possession  immediately 
after  the  default.  If  the  mortgagee  fails  to  gain  possession 
within  a  reasonable  time  after  default,  he  may  find  that 
other  creditors  have  meanwhile  come  in  ahead  of  him 
against  the  property.  When  he  has  taken  possession  under 
a  valid  mortgage  made  in  good  faith,  his  right  is  good 
against  all  persons  until  his  debt  is  paid. 

646.  After  the  condition  is  broken  the  mortgagor  has 
an  equity  of  redemption  similar  to  the  right  which  exists 
in  the  case  of  real  estate  mortgages.  The  value  of  the 
equity  of  redemption  is  the  difference  between  the  total 
value  of  the  property  and  the  mortgage  debt.  If  the  mort- 
gagor desires  to  exercise  his  right  to  redeem,  he  must  do 
so  within  a  reasonable  time. 

The  following  is  a  form  of  chattel  mortgage  : 


To  ALL  TO  Whom  these  Presents  Shall  Come,  Greet- 
ing: Know  ye  that  I  Davis  Coleman,  of  the  City  of  Pittsburgh 
County  of  Allegheny  and  State  of  Pennsylvania,  party  of  the 
first  part,  am  indebted  unto  Stephen  Donovan,  party  of  the 
second  part,  in  the  amount  of  Three  Hundred  Dollars,  being 
for  money  loaned. 

Now  for  securing  the  payment  of  the  said  debt  and  the 
interest  from  the  date  hereof  to  the  said  party  of  the  second 
part,  the  party  of  the  first  part  does  hereby  sell,  assign,  and 
transfer  to  the  said  party  of  the  second  part  the  500  barrels 
of  Portland  cement  contained  in  the  property  No.  78  Conestoga 
Street,  Pittsburgh,  Pa.,  the  said  cement  now  being  and  remain- 
ing in  the  possession  of  the  party  of  the  first  part: 

Provided  Always,  and  this  mortgage  is  on  the  express 
condition  that  if  the  said  party  of  the  first  part  shall  pay  to 
the  said  party  of  the  second  part  the  sum  of  Three  Hundred 
Dollars  with  interest  at  six  per  cent,  within  one  year  from  the 
date  hereof,  which  said  sum  and  interest  the  said  party  of  the 
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first  part  hereby  covenants  to  pay,  then  this  transfer  to  be 
void  and  of  no  effect,  but  in  case  of  nonpayment  of  the  said 
sum  at  the  time  above  mentioned  with  iftterest  then  the  said 
party  of  the  second  part  may  give  to  the  said  party  of  the  first 
part  or  the  person  in  possession  of  the  property  and  claiming 
the  same  written  notice  as  required  by  law  of  his  intention  to 
foreclose  this  mortgage  for  breach  of  the  condition  thereof,  and 
if  the  said  sum  is  not  then  paid  the  said  party  of  the  second 
part  shall  have  full  power  and  authority  to  enter  upon  the 
premises  of  the  said  party  of  the  first  part  or  any  other  place 
or  places  where  the  aforesaid  goods  and  chattels  may  be,  to 
take  possession  of  said  property,  to  sell  the  same  according  to 
law,  and  the  proceeds,  after  deducting  all  expenses  of  the  sale 
and  the  keeping  of  the  said  property,  to  apply  in  payment  of 
the  above  debt;  if  from  any  cause  said  property  shall  fail  to 
satisfy  said  debt,  interest,  costs,  and  charges,  the  said  party 
of  the  first  part  covenants  and  agrees  to  pay  the  deficiency. 

In  Witness  Whereof,  I,  the  party  of  the  first  part,  have 
hereunto  set  my  hand  and  seal  this  twentieth  day  of  July,  1909. 

Sealed  and  delivered  in  the  ") 

presence  of  >[Signed\  Davis  Coleman  (seal) 

[Signedl  M.  Deane  Pressey  J 

State  of  Pennsylvania! 
County  of  Allegheny  J     " 

On  the  twentieth  day  of  July,  a.d.  one  thousand  nine  hundred 
and  nine,  before  me,  the  subscriber,  a  notary  pubUc  of  the 
Commonwealth  of  Pennsylvania,  residing  in  the  City  of  Pitts- 
burgh, personally  came  the  above-named  Davis  Coleman,  who 
acknowledged  the  foregoing  instrument  to  be  his  act  and  deed 
and  desired  that  the  same  be  recorded  as  such,  according  to 
law. 

[Signed]    William  Buchanan, 

(notarlal  seal)  Notary  Public. 

My  commission  expires  January  10,  1913. 
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QUESTIONS 

1.  What  is  a  chattel  mortgage?  What  is  the  effect  of  perform- 
ance of  the  condition  of  the  mortgage?    Of  non-performance? 

2.  What  are  the  general  formal  requisites  of  the  execution  of  a 
chattel  mortgage?  Against  whom  is  an  unrecorded  chattel  mort- 
gage valid? 

3.  State  the  rules  regarding  the  validity  of  a  mortgage  given 
by  a  merchant  on  his  entire  stock  of  merchandise. 

4.  What  is  the  equity  of  redemption? 


PABT   III 
LEASES    OF    REAL   PROPERTY 


CHAPTER   XLVI 

THE    FORMATION    OF    THE    RELATION    OF    LANDLORD    AND 
TENANT 

647.  The  principles  involved  in  leases  and  sales  of  real 
property  are  somewhat  similar  to  those  relating  to  bail- 
ments and  sales  of  personal  property.  For  example,  by 
virtue  of  a  bailment,  the  bailee  gets  possession  of  personal 
property ;  by  virtue  of  a  sale  of  personalty  he  acquires  the 
ownership  of  it.  "We  may  draw  a  similar  distinction  be- 
tween leases  of  real  property,  which  will  be  considered  in 
Part  III,  and  sales  of  real  property,  which  will  be  con- 
sidered in  Part  IV.  Under  a  lease,  the  lessee  usually  gets 
possession  of  the  leased  property,  but  not  the  ownership 
and  title.  When  a  valid  sale  of  real  property  is  made  the 
purchaser  gets  title,  but  he  may  or  may  not  go  into  imme- 
diate possession. 

648.  Certain  long  leases  require  special  formality.  A 
short  contract  of  lease,  however,  may  usually  be  made  by 
conduct,  by  word  of  mouth,  or  by  writing.  These  three 
methods  of  forming  the  relation  of  landlord  and  tenant 
will  be  considered  in  the  order  named. 

(A)  Contracts  of  lease  implied  from  the  conduct  of  the  parties 

649.  The  rule  that  a  contract  need  not  be  formed  by 
written  or  spoken  words,  but  may  simply  appear  from  the 
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actions  of  the  parties,  applies  in  certain  eases  to  the  rela- 
tion of  landlord  and  tenant.  In  general,  the  owner  of  land 
may  recover  compensation  from  the  person  who  occupied 
it,  where  the  situation  is  such  that  an  agreement  may  fairly 
be  implied  on  the  latter  *s  part  to  recognize  the  title  of 
the  owner. 

Sterritt  v.  Wright,  27  Pa.  259  (1856).  Peter  Wright  had 
the  use  for  several  years  of  a  farm  belonging  to  his  father-in-law, 
David  Sterritt.  After  Wright  had  occupied  the  farm  for  four 
years,  Sterritt  sued  him  on  an  implied  contract  to  pay  rent.  Held 
that  Wright  must  pay  a  reasonable  rent  for  the  farm,  unless  he 
could  prove  that  he  was  to  occupy  it  gratuitously.  This  is  based 
on  the  general  principle  that  when  one  person  receives  anything 
of  value  from  another  the  courts  will  imply  a  promise  that  he  will 
pay  what  it  is  worth,  unless  the  circumstances  forbid  them  to  draw 
such  inference. 

(B)  Leases  by  word  of  mouth 

650.  In  most  states  the  statutes  of  frauds  require  leases 
for  more  than  a  year  to  be  in  writing,  although  oral  leases 
for  a  shorter  period  are  usually  binding.  As  a  matter  of 
business  prudence,  however,  it  is  wise  to  put  all  leases  in 
writing.  See  Section  151.  The  ordinary  printed  or  writ- 
ten forms  of  lease  contain  many  terms  which  cannot  be 
conveniently  mentioned  in  a  verbal  agreement. 

(C)  Written  or  printed  leases 

651.  It  makes  no  difference  whether  the  terms  of  a  lease 
are  written  or  printed,  for  they  are  presumed  in  either 
case  to  express  the  intention  of  the  parties.  Where  the 
lease  is  for  a  longer  term  than  three  years  it  is  often  re- 
quired to  be  made  by  an  instrument  under  seal.  Both 
parties  should  sign  the  contract  which  should  be  executed 
in  duplicate.  The  tenant  should  insist  on  receiving  a  copy 
of  the  lease,  executed  in  precisely  the  same  way  as  the 
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copy  which  the  lessor  gets.  The  statutes  of  most  states 
provide  that  leases  exceeding  a  certain  time  shall  be  re- 
corded in  a  designated  local  office  in  the  county  or  district 
in  which  the  land  lies.  Leases  for  more  than  one  year 
must  be  recorded  in  California,  Connecticut,  Florida,  Ha- 
waii, Idaho,  Montana,  Nebraska,  North  Dakota,  Oklahoma, 
South  Carolina,  South  Dakota,  and  Vermont.  Leases  for 
more  than  two  years  must  be  recorded  in  Rhode  Island. 
In  Indiana,  New  York,  North  Carolina,  Ohio,  Tennessee, 
Wisconsin,  and  Wyoming,  leases  for  more  than  three  years 
must  be  recorded.  In  Kentucky,  Virginia,  and  West  Vir- 
ginia, leases  for  more  than  five  years  must  be  recorded. 
In  Maine,  Maryland,  Massachusetts,  and  New  Hampshire 
the  period  is  seven  years.  In  Delaware  and  Pennsylvania 
leases  for  more  than  twenty-one  years  should  be  recorded. 
The  following  is  a  form  of  lease : 


This  Indenture,  Made  the  first  day  of  September  in  the 
year  of  our  Lord,  one  thousand  nine  hundred  and  nine, 

Between  James  Cleveland,  of  the  City  of  Atlantic  City,  in 
the  County  of  Atlantic  and  State  of  New  Jersey,  of  the  first 
part,  and  Lewis  Betz,  of  the  City  of  New  York,  in  the  County  of 
Queens,  and  State  of  New  York,  of  the  second  part, 

WITNESSETH,  that  the  said  party  of  the  first  part  hath  let, 
and  by  these  presents  doth  grant,  demise  and  let  unto  the  said 
party  of  the  second  part  all  that  cottage  dwelling  house  known 
as  No.  3516  Pacific  Avenue,  in  the  City  of  Atlantic  City,  and 
State  of  New  Jersey,  with  the  appurtenances,  for  the  term  of 
one  year  from  this  date,  at  the  rent  of  Ninety  Dollars  ($90)  per 
month  to  be  paid  in  advance,  on  the  first  day  of  each  and 
every  month  beginning  the  day  of  the  date  hereof. 

Provided,  that  if  any  rents  shall  be  due  and  unpaid,  or  if 
default  shall  be  made  in  any  of  the  covenants  herein  con- 
tained, then  it  shall  be  lawful  for  the  said  party  of  the  first  part, 
without  notice  and  without  any  demand  for  said  rent,  to  re- 
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enter  the  said  premises  and  remove  all  persons  therefrom,  or 
to  proceed  by  action  for  the  recovery  of  the  possession  thereof, 
or  otherwise  however. 

And  the  said  party  of  the  second  part  doth  hereby  covenant 
and  agree  to  and  with  the  said  party  of  the  first  part,  to  pay 
the  said  yearly  rent  in  the  proportions  and  upon  the  conditions 
aforesaid;  and  not  to  underlet  the  said  premises,  or  any  part 
thereof,  or  to  permit  any  person  or  persons  to  occupy  the  same, 
or  any  part  thereof,  or  to  use  or  permit  any  part  thereof  to  be 
used  for  any  other  purpose  than  a  dwelling  house,  or  to  make 
or  suffer  to  be  made  any  alteration  therein,  without  the  written 
consent  of  the  said  party  of  the  first  part;  and  also,  at  the 
expiration  of  said  term,  to  yield  up  and  surrender  possession 
thereof,  with  the  appurtenances,  in  as  good  state  and  con- 
dition as  the  same  now  are,  or  may  be  put  into  by  the  said 
party  of  the  first  part,  reasonable  wear  and  tear  thereof  and 
accidents  happening  by  fire  or  other  casualties  excepted. 

And  the  said  party  of  the  first  part  doth  covenant  that  the 
said  party  of  the  second  part,  on  paying  the  said  rent,  and  per- 
forming the  covenants  aforesaid,  shall  and  may,  peaceably 
and  quietly,  have,  hold,  and  enjoy  the  said  demised  premises 
for  the  term  aforesaid. 

In  Witness  Whereof,  the  said  parties  have  interchange- 
ably set  their  hands  and  seals  hereto  the  day  and  year  first 
above  written. 

Signed,  sealed,  and  deliv-  ]  [Signed]  James  Cleveland  (seal) 
ered  in  the  presence  of    J 

[Signed]  M.  Deane  Pressey  \      [Signed]   Lewis  Betz   (seal) 


(D)  Precautions  to  be  observed  by  the  tenant 

652.  Where  the  buildings  erected  on  leased  premises 
are  accidentally  destroyed,  as  by  fire,  riot,  tempest,  or 
other  cause,  the  tenant  usually  continues  liable  to  pay  rent, 
unless  specially  protected  by  the  terms  of  the  lease.    There- 
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fore,  he  should  generally  insist  upon  the  insertion  of  a 
clause  in  the  lease  providing  that  his  liability  for  rent  shall 
cease  in  case  of  the  destruction  of  the  buildings.  See  Sec- 
tions 651  and  663. 

Exception.  This  rule  does  not  apply  where  apartments  in  a 
building  are  leased  without  carrying  any  interest  in  the  land. 
But  in  order  to  relieve  the  lessee  of  apartments  of  his  liabiUty  to 
pay  rent,  they  must  not  merely  have  been  rendered  untenantable 
by  reason  of  fire  or  other  casualty  but  must  have  been  totally 
destroyed. 


QUESTIONS 

1.  Define    lease.     Lessor.     Lessee.     In    what    three    methods 
may  the  relation  of  landlord  and  tenant  be  created? 

2.  What  leases  are  required  to  be  in  writing? 

3.  Who  should  sign  a  lease?    Should  it  be  recorded?     What 
precaution  should  be  observed  by  the  tenant? 


CHAPTER   XLVII 


THE  LANDLORD  S  RIGHTS 


653.  The  chief  object  that  the  landlord  usually  has  in 
view  is  that  of  obtaining  a  return  or  profit  from  the  tenant 
for  the  use  of  the  leased  premises,  called  rent.  Unless  the 
lease  provides  otherwise  or  the  custom  of  the  place  fixes  a 
different  time,  rent  is  payable  at  the  end  of  the  term  of  the 
lease.  Landlords,  however,  generally  insert  a  provision  in 
their  leases  that  rent  shall  be  payable  in  installments  on 
the  first  day  of  certain  monthly,  quarterly,  or  yearly 
periods.  It  is  usual  also  to  provide  that  rent  shall  be  pay- 
able at  whatever  place  the  landlord  may  designate.  Where 
the  lease  is  silent  on  the  subject,  it  is  payable  on  the  leased 
premises,  and  the  landlord  must  go  there  for  his  money.  If 
the  rent  is  due  and  the  tenant  does  not  pay  it,  the  landlord 
may  sue  for  it,  as  in  the  case  of  every  other  broken  con- 
tract. But  he  should  first  make  demand  for  it  on  the 
premises,  unless  the  agreement  is  that  it  shall  be  paid 
elsewhere. 

(A)  The  right  to  distrain 

654.  In  addition  to  the  landlord's  right  to  sue  for  the 
rent,  he  has  in  most  states  the  right  to  distrain.  This  right 
enables  the  landlord,  when  the  rent  is  in  arrears,  to  enter 
the  leased  premises  and  sell  personal  property  found  there 
to  satisfy  his  claim.  The  general  rule  is  that  all  goods  and 
chattels  found  on  the  leased  premises,  even  those  of  a 
stranger,  are  subject  to  distress  for  rent.  But  there  are 
many  exceptions  to  this  rule,  and  the  tendency  is  to  restrict 
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the  landlord's  right  to  distrain.  In  Alabama,  the  District 
of  Columbia,  Georgia,  Louisiana,  Massachusetts,  Minnesota, 
Mississippi,  Missouri,  Montana,  New  York,  North  Carolina, 
Utah,  and  Wisconsin,  the  right  of  distress  does  not  exist. 

(B)  Where  the  tenant  holds  over   • 

655.  Most  leases  provide  that  if  neither  the  tenant  nor 
the  landlord  gives  certain  notice  of  an  intention  to  termi- 
nate the  lease,  it  shall  be  extended  for  a  further  named 
period.  If  the  tenant  holds  over  under  this  clause,  he  is 
held  to  be  subject  to  all  the  conditions  of  the  lease  which 
are  applicable  to  the  renewed  tenancy.  Where  there  is  no 
provision  for  holding  over  in  the  lease,  the  landlord  usu- 
ally has  the  option  of  treating  a  tenant  who  remains  in 
possession  either  as  a  tenant  for  a  full  year  by  reason  of 
his  holding  over,  or  as  a  trespasser.  If  the  landlord  duly 
notifies  his  tenant  of  an  intention  to  terminate  the  lease, 
the  tenant  who  holds  over  after  the  expiration  of  his  term 
becomes  a  trespasser. 

656.  Upon  the  expiration  of  a  lease,  it  is  the  tenant's 
duty  to  vacate  the  premises.  He  should,  therefore,  be  care- 
ful to  move  out  on  time.  Holding  over  by  a  subtenant 
after  the  expiration  of  the  term  has  the  same  effect  as  a 
holding  over  by  the  original  tenant,  and  the  landlord  may, 
therefore,  usually  hold  the  latter  for  another  year. 

(C)  The  tenant's  duty  of  loyalty 

657.  The  tenant  owes  a  certain  duty  of  loyalty  to  his 
landlord.  This  duty  precludes  him  while  in  possession  of 
leased  premises  from  denying  the  title  of  his  landlord.  But 
while  he  is  forbidden  to  assert  that  his  landlord  never  had 
any  title,  he  may  prove  that,  since  he  became  a  tenant,  the 
landlord  has  ceased  to  hold  title. 
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QUESTIONS 

1.  When  and  where  is  rent  payable? 

2.  What  is  the  right  to  distrain?     What  is  subject  to  distress 
for  rent? 

3.  What  is  the  effect  of  holding  over  by  the  tenant?    By  sub- 
tenants? 

4.  May  the  tenant  deny  the  landlord's  title? 


CHAPTER    XLVIII 


THE   TENANT  S   RIGHTS 


(A)  The  condition  of  the  premises 

658.  The  tenant  has  usually  no  right  to  demand  of  his 
landlord  that  the  leased  premises  shall  be  in  fit  condition 
for  the  purposes  for  which  they  are  rented,  unless  the  land- 
lord has  agreed  to  put  them  in  such  condition.  The  same 
principle  applies  as  in  the  case  of  sales  of  personal  prop- 
erty. The  lessee  takes  the  risk,  and  he  should  examine  the 
premises  he  intends  to  lease,  and  determine  from  his  own 
inspection  whether  or  not  they  are  adapted  for  his  purpose. 

Friedman  v.  Schwabacker,  64  111.  App.  422  (1896).  H.  and  J. 
Schwabacker  rented  a  store  and  basement  from  Samuel  Friedman. 
The  Schwabackers  defended  an  action  by  Friedman  for  rent  on  the 
ground  that  the  leased  premises  were  in  such  filthy  and  unsanitary 
condition  as  to  be  untenantable.  Held,  the  Schwabackers  were 
liable  for  the  rent.  Although  they  had  not  inspected  the  premises 
before  leasing  them,  they  signed  a  lease  wherein  they  stated  that 
they  received  the  premises  in  good  repair  and  agreed  to  keep  them 
in  repair  at  their  own  expense.  There  was  no  implied  contract  on 
the  part  of  Friedman  that  the  leased  premises  were  tenantable  or 
that  they  would  continue  to  be  so  during  the  term.  The  Schwa- 
backers took  the  premises  as  they  found  them,  and  had  to  hold 
them  subject  to  the  provisions  of  their  lease. 

659.  But  where  there  are  concealed  defects  in  the  leased 
premises  which  might  be  dangerous  to  the  tenant  and 
which  are  known  to  the  landlord,  he  is  liable  if  he  does  not 
disclose  such  defects  to  the  tenant  and  injury  results  tQ 
the  tenant  by  reason  thereof. 
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(B)  The  right  to  peaceful  occupation 

660.  In  most  leases,  in  the  absence  of  a  special  pro- 
vision to  the  contrary,  a  covenant  or  promise  will  be  im- 
plied on  the  landlord's  part  that  the  tenant  shall  have 
quiet  and  uninterrupted  enjoyment  of  the  premises  undis- 
turbed by  the  landlord  himself  or  by  anyone  having  a  bet- 
ter title  than  the  landlord. 

661.  The  tenant's  right  to  quiet  enjoyment  is  clearly 
infringed  if  he  is  put  out  of  possession  of  the  leased  prem- 
ises. And  in  general,  anything  of  a  grave  and  permanent 
character  done  by  the  landlord  with  the  intention  of  de- 
priving the  tenant  of  the  enjoyment  of  the  leased  premises 
will  be  regarded  as  an  invasion  of  the  tenant's  rights. 

(G)  As  regards  repairs 

662.  Unless  the  landlord  has  expressly  contracted  to 
make  repairs  on  the  leased  premises,  the  tenant  cannot 
compel  him  to  do  so.  The  tenant  cannot,  therefore,  in  the 
absence  of  any  express  agreement,  make  repairs  at  his  own 
expense  and  either  charge  them  to  the  landlord  or  deduct 
their  cost  from  the  rent.  Where  the  landlord  voluntarily 
makes  repairs,  the  law  will  not  imply  a  contract  on  his  part 
to  continue  doing  so. 

663.  It  is  generally  considered  the  tenant's  duty  to 
make  ordinary  repairs.  Most  leases,  therefore,  contain  a 
covenant  on  the  part  of  the  lessee  to  repair,  whereby  he 
is  bound  to  deliver  up  the  premises  at  the  end  of  the  term 
in  as  good  order  and  condition,  reasonable  use  and  un- 
avoidable casualties  excepted,  as  when  received  from  the 
lessor.  The  tenant  should  be  careful  about  the  wording 
of  a  covenant  of  this  character  which  is  inserted  in  his 
lease.  If  he  binds  himself  to  repair,  he  may  find  in  case  of 
the  total  destruction  of  the  building  by  fire,  tempest,  or 
any  other  cause  than  the  act  of  the  landlord,  that  he  has 
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obligated  himself  to  rebuild.  If  the  lease  binds  the  tenant 
"  to  return  and  redeliver  the  house  at  the  end  of  the  term, 
iu  good  order  and  condition,  reasonable  wear  and  tear  only 
excepted,"  he  would  have  to  rebuild  in  case  of  the  destruc- 
tion of  the  property  by  fire.  A  well-drawn  lease  should, 
therefore,  in  addition  to  providing  for  abatement  of  the 
rent  in  the  event  of  fire  or  other  casualty,  exempt  the 
tenant  from  liability  to  return  the  premises  in  good  con- 
dition in  the  event  of  fire  or  other  unavoidable  calamity. 
See  Section  652. 

(D)  To  remove  fixtures  and  other  improvements 

664.  Fixtures  are  defined  as  personal  chattels  which 
have  been  attached  or  affixed  to  real  estate  by  the  tenant. 
Most  fixtures  put  in  by  the  tenant  are  now  usually  remov- 
able by  him,  provided  he  does  so  while  lawfully  in  posses- 
sion of  the  leased  premises.  He  may  generally  remove 
trade,  ornamental,  and  domestic  fixtures,  if  he  can  do  so 
^vithout  injuring  the  premises. 


QUESTIONS 

1 .  Is  there  any  imphed  warranty  of  the  condition  of  the  premises 
in  a  lease  of  real  property?  What  is  the  rule  with  regard  to  the 
landlord's  liability  in  case  of  concealed  defects  in  the  premises? 

2.  What  is  the  tenant's  right  to  quiet  enjoyment?  How  is  this 
right  infringed? 

3.  Whose  duty  is  it  to  make  repairs? 

4.  What  covenant  with  regard  to  repairs  is  usually  inserted  in 
leases? 

5.  What  are  fixtures?    Are  they  removable? 


PART   IV 
SALES  AND  MORTGAGES  OF  REAL  PROPERTY 


CHAPTER   XLIX 

CONTRACTS   TO    SELL   AND    CONVEYANCES   OF   REALTY 

665.  In  sales  of  real  estate  two  documents  are  usually 
prepared  and  executed.  The  first  is  the  agreement  to  sell, 
and  the  second  is  a  conveyance  in  performance  of  the 
agreement.  The  conveyance  carries  out  the  agreement  of 
sale,  and  transfers  the  legal  title  to  the  purchaser.  The 
transfer  usually  takes  place  at  the  moment  when  the  deed 
is  delivered  to  the  purchaser. 

(A)  The  formation  of  a  contract  to  sell  realty 

666.  The  statutes  of  the  various  states  require  contracts 
for  the  sale  of  realty,  or  of  any  interest  therein,  to  be  in 
writing,  and  signed  by  the  seller  or  his  agent.  See  Section 
150.  Such  contract  is  not  a  conveyance  of  the  land,  but 
merely  an  agreement  to  convey  it  at  some  future  time.  It 
is  advisable  to  have  the  contract  of  sale  recorded,  if  the 
buyer  feels  that  the  seller  may  disregard  the  contract  and 
convey  the  property  to  some  third  party.  If  the  contract 
is  to  be  recorded,  it  should  be  acknowledged  by  the  seller 
before  a  notary  or  other  similar  official. 

667.  After  a  party  has  agreed  to  buy  land,  the  next 
step  is  for  him  to  assure  himself  that  the  seller  has  a  good 
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title.  He  must  not  only  make  sure  that  the  person  who 
has  agreed  to  sell  really  owns  the  property,  but  also  that 
no  third  parties  have  any  claims  or  liens  against  the  prop- 
erty by  means  of  judgments  against  the  owner  or  other- 
wise. This  is  done  by  having  a  lawyer,  conveyancer,  or 
title  company  search  the  records  in  the  public  offices  where 
deeds,  mortgages,  and  other  important  papers  pertaining 
to  real  estate  are  recorded,  and  prepare  an  abstract  or 
brief  of  title  and  a  certificate  of  search  showing  all  such 
matters  so  far  as  they  affect  the  property.  This  abstract 
will  inform  the  purchaser  of  any  defects  in  the  way  of  the 
seller's  conveying  a  perfect  title.  The  buyer  may  usually 
refuse  to  perform  the  contract  if  the  search  shows  that 
the  seller  cannot  give  him  a  good  and  marketable  title. 
Generally  it  is  wise  for  him,  if  possible,  to  have  the  title 
insured  by  a  company  which  issues  insurance  policies  of 
this  kind. 

(B)  The  performance  of  a  contract  to  sell  realty  by  executing 
and  delivering  the  deed  and  makii^^  settlement 

668.  When  the  parties  are  ready  to  perform  the  con- 
tract it  is  necessary  to  see  that  the  formalities  of  signing, 
sealing,  attestation,  acknowledgment,  and  delivery  are 
complied  with. 

669.  It  is  a  general  requisite  to  the  validity  of  deeds 
conveying  real  estate  that  they  shall  be  signed  by  the  party 
making  them  or  his  duly  authorized  agent.  If  the  grantor 
is  unable  to  write,  he  may  sign  by  "  making  his  mark." 
Where  the  deed  is  executed  by  an  agent,  his  authority 
should  be  evidenced  by  an  instrument  of  equal  dignity 
with  that  which  he  is  authorized  to  execute.  The  power  of 
attorney  to  execute  a  deed  should,  therefore,  be  signed, 
sealed,  and  acknowledged  with  the  same  formality  as  would 
the  deed  of  conveyance  itself.    Deeds  made  by  a  corpdra- 
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tion  should  be  signed  in  the  corporate  name  by  the  presi- 
dent or  other  proper  officer,  and  the  corporate  seal  should 
be  affixed  and  attested  by  the  secretary  or  other  designated 
officer. 

670.  Formerly,  in  order  to  give  a  deed  validity,  it  was 
always  necessary  to  seal  it.  Strictly  speaking,  a  seal  is  an 
impression  on  wax  or  other  tenacious  substance.  Now 
the  word  "  seal,"  the  letters  "  L.  S.,"  or  even  a  mark  will 
usually  be  recognized  as  a  seal  if  it  is  clear  that  a  party 
intended  to  adopt  it  as  his  seal.  In  some  states  the  dis- 
tinction between  sealed  and  unsealed  instruments  has  been 
abolished,  the  modern  tendency  being  to  dispense  with  the 
use  of  the  seal  as  much  as  possible.  But  while  in  some 
states  it  is  not  necessary  that  a  deed  shall  be  sealed  by  the 
party  making  it,  no  harm  will  be  done  by  having  the 
grantor's  seal  affixed.    See  Sections  58  and  61. 

671.  Generally,  in  order  that  a  deed  may  be  recorded, 
it  is  necessary  that  it  be  attested  by  one  or  more  witnesses. 
No  person  having  a  direct  interest  in  the  conveyance  may 
validly  be  an  attesting  witness  to  it.  In  addition  to  the 
common  requirement  of  attestation,  it  is  usually  necessary 
that  the  grantor  shall  acknowledge  the  instrument.  Ac- 
knowledgment is  the  declaration  before  a  competent  officer 
or  court  by  one  who  has  executed  an  instrument  that  it  is 
his  act  and  deed. 

672.  After  a  deed  has  been  duly  signed,  sealed,  attested, 
and  acknowledged,  the  next  formality  is  that  of  delivery. 
The  deed  operates  to  transfer  title  only  when  it  is  deliv- 
ered to  the  grantee.  When  a  deed  is  handed  to  a  third 
party  to  be  delivered  to  the  grantee  upon  the  performance 
of  a  certain  condition,  it  is  said  to  be  delivered  in  escrow. 
The  title  then  passes  on  the  performance  of  the  condition 
and  the  delivery  of  the  deed  to  the  grantee  by  the  third 
party.  Delivery  to  the  grantee  is  ordinarily  made  when 
he  pays  for  the  property  or  gives  security  for  payment. 
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This  is  called  ' '  the  settlement, '  *  and  marks  the  fulfillment 
of  the  contract  of  sale. 

673.  If  the  premises  to  be  conveyed  are  leased,  the  pur- 
cliaser  is  bound  to  take  notice  that  they  are  occupied  by  a 
tenant.  An  agreement  of  sale  usually  provides  that  rent 
shall  be  apportioned  between  the  seller  and  the  buyer  as 
of  the  date  of  settlement. 


(C)  The  necessity  of  recording 

674.  Statutory  provision  is  made  in  every  state  for 
the  registration  or  recording  in  a  designated  local  office  of 
deeds,  mortgages,  and  otlier  documents  concerning  land. 
The  effect  of  the  recording  of  instruments  which  are  en- 
titled to  be  recorded  is  to  give  the  whole  world  legal  notice 
of  their  existence.  Everyone  is  bound  to  know  that  the 
deed  or  other  instrument  is  on  record,  even  though  he  has 
no  actual  knowledge  of  the  fact.  Failure  to  record  a 
deed  or  mortgage  does  not  affect  its  validity  as  between 
the  immediate  parties.  If  the  grantee  does  not  record  his 
deed,  it  is  void  as  against  anyone  who  subsequently  pur- 
chases the  same  property  in  good  faith,  and  who  has  had 
no  means  of  learning  about  the  previous  conveyance. 


QUESTIONS 

1.  Need  contracts  for  the  sale  of  interests  in  realty  be  in  writing? 

2.  What  precaution  should  be  taken  by  a  person  who  is  about 
to  buy  real  property? 

3.  What  is  the  buyer's  right  if  the  seller  cannot  give  a  clear 
title? 

4.  What  formal  requisites  are  essential  to  the  validity  of  a  deed? 

5.  How  may  a  deed  be  signed?    May  it  be  signed  by  the  seller's 
agent? 
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6.  How  are  deeds  made  by  corporations  signed?  Need  a  deed 
be  sealed?  What  is  the  rule  with  regard  to  the  attestation  of 
deeds?  What  is  an  acknowledgment?  What  is  delivery?  What 
is  delivery  in  escrow?  What  is  the  effect  of  recording  deeds? 
What  is  the  effect  of  failure  to  record  deeds  (a)  as  between  the 
immediate  parties,  (b)  as  against  a  subsequent  purchaser  of  the 
same  property  without  knowledge  of  the  previous  conveyance? 


CHAPTER   L 

RIGHTS    AJfD    OBLIGATIONS    OP    THE    PARTIES    TO    A    SALE    OP 
REALTY   AFTER   TITLE   HAS   PASSED 

(A)  Obligations  of  the  seller  toward  the  buyer 

675.  The  obligations  of  the  seller  of  real  property 
toward  the  buyer  after  title  has  passed  depend  upon  the 
nature  of  the  deed  of  conveyance.  Broadly  speaking,  there 
are  two  kinds  of  deeds:  (1)  the  ctuit-elaim  deed  and  (2) 
the  warranty  deed. 

1.  Quit-claim  deeds. 

676.  By  a  quit-claim  deed  the  seller  does  not  represent 
to  the  buyer  that  he  has  any  title  whatever,  but  merely 
conveys  to  the  buyer  any  ' '  right,  title,  or  interest  ' '  which 
he  may  have  in  the  premises.  If  it  turns  out  that  the 
seller  had  a  defective  title,  the  buyer  seldom  has  any  right 
of  action  against  him.  Sometimes  the  seller  will  insert  in 
a  quit-claim  deed  a  covenant  of  special  warranty,  by  which 
he  represents  to  the  buyer  that  he  has  not  himself  done 
or  knowingly  permitted  to  be  done  anything  which  would 
injure  his  title  to  the  property. 

677.  A  form  of  quit-claim  deed  is  shown  on  page  340, 

2.  Warranty  deeds. 

678.  In  a  warranty  deed  the  seller  may  make  any  one 
or  all  of  the  following  four  covenants:  (1)  of  seisin  and 
of  his  right  to  convey;  (2)  that  the  land  is  free  from  en- 
cumbrances; (3)  of  peaceable  enjoyment;  (4)  for  further 
assurance. 
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This  Indenture,  made  the  fifteenth  day  of  Sep- 
tember in  the  year  one  thousand  nine  hundred  and  nine, 

Between  Henry  W.  Middleton  and  Sarah  Jane,  his  wife, 
of  the  City  of  Camden,  in  the  County  of  Camden,  and  Stale  of 
New  Jersey,  parties  of  the  first  part,  and  Albert  Waterman, 
of  the  same  place,  party  of  the  second  part, 

WITNESSETH,  that  the  said  parties  of  the  first  part,  in  con- 
sideration of  the  sum  of  one  dollar,  lawful  money  of  the  United 
States,  i)aid  to  them  by  the  party  of  the  second  part,  do  hereby 
remise,  release,  and  forever  quit-claim  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  forever. 

All  that  certain  messvxige  or  tenement  and  lot  or  piece  of 
ground  situate  on  the  east  side  of  Ninth  Street  at  the  distance 
of  one  hundred  and  ninety-eight  feet  northward  from  the  north 
side  of  Atlantic  Avenue  in  the  City  of  Atlantic,  County  of  Atlantic 
and  State  of  New  Jersey,  being 'part  of  Lot  No.  19  in  said  City, 
hounded  and  described  as  follows,  to  wit:  Beginning  at  the  east 
corner  of  land  owned  by  Iscuic  W.  Kaighn  and  running  thence 
north  twenty-eight  and  one-half  feet;  thence  east  to  the  east  line 
of  Lot  No.  19;  thence  south  to  land  owned  by  Joseph  C.  Armitt; 
thence  south  to  the  center  of  said  Ninth  Street  and  thence  ivest  to 
the  place  of  beginning. 

Together  with  the  appurtenances  and  all  the  estates  and 
rights  of  the  parties  of  the  first  part  in  the  said  premises,  to 
have  and  to  hold  the  above-described  premises  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 


Signed,  sealed  and  deliv- 
ered in  the  presence  of 

[Signed]  Francis  X.  Hall 


[Signed]    Henry  W.  Middleton  (seal) 
[Signed]    Sarah  Jane  Middleton  (seal) 
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State  of  New  Jersey   i 

)  ss.: 
Atlantic  County        J 

Be  it  Remembered,  That  on  this  fifteenth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
nine,  before  me,  a  Commissioner  of  Deeds,  personally  appeared 
Henry  W.  Middleton  and  Sarah  Jane,  his  wife,  who,  I  am  satis- 
fied, are  the  grantors  mentioned  in  the  above  Deed  of  Con- 
veyance, and  I  having  first  made  known  to  them  the  contents 
thereof,  they  acknowledged  that  they  signed,  sealed,  and 
delivered  the  same  as  their  voluntary  act  and  deed;  and  the 
said  Sarah  Jane  Middleton,  being  of  full  age,  on  a  private  ex- 
amination apart  from  her  said  husband,  before  me  acknowledged 
that  she  signed,  sealed,  and  delivered  the  same  as  her  voluntary 
act  and  deed,  freely,  without  any  fear,  threats  or  compulsion 
of  her  said  husband.     All  of  which  is  hereby  certified. 

f commissioner's  ]  [Signed]     Adolph  T.  Casey 

[  official  seal  J 


679.  The  first  covenant  in  a  warranty  deed  is  that  of 
seisin  and  of  the  right  to  convey,  whereby  the  seller  repre- 
sents to  the  buyer  that  he  has  title  to  the  premises  which 
he  undertakes  to  sell.  This  covenant  is  satisfied  if  the 
seller  is  in  lawful  possession  of  the  premises  either  by 
himself  or  by  another.  It  would  be  broken,  however,  if 
the  seller  undertook  to  convey  the  entire  property  and  it 
turned  out  afterwards  that  he  was  only  a  half  owner  of  it. 

680.  The  second  covenant  is  that  against  encumbrances, 
whereby  the  seller  represents  to  the  buyer  that  there  are 
no  outstanding  rights  in  third  persons  to  the  land  con- 
veyed which  would  lessen  the  value  of  the  property.  This 
covenant  would  be  broken  if  it  appeared  after  the  delivery 
of  the  deed  that  there  was  an  outstanding  mortgage 
against  the  property. 

681.  The  third  covenant  is  that  of  peaceable  enjoy- 
ment, by  which  the  seller  guarantees  to  the  buyer  that  he 
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shall  not  be  disturbed  in  his  enjoyment  of  the  property. 
By  a  general  warranty  the  seller  guarantees  that  the  buyer 
shall  not  be  disturbed  by  any  persons  whomsoever.  By  a 
special  warranty  he  guarantees  the  buyer  merely  against 
particular  persons,  generally  against  the  seller  himself  or 
anyone  claiming  under  him. 

682.  The  fourtli  covenant  is  that  of  further  assurance, 
whereby  the  seller  guarantees  to  the  buyer  that  he  will 
perform  such  further  acts  as  may  be  necessary  to  remove 
any  defects  subsequently  appearing  in  the  buyer's  title. 

683.  In  the  case  of  a  breacli  of  any  of  these  covenants, 
the  buyer  has  the  right  to  hold  the  seller  for  whatever 
damages  he  may  suffer  by  reason  of  such  breach.  The  fol- 
lowing is  a  form  of  deed  containing  the  four  covenants 
set  forth,  with  a  clause  of  general  warranty. 


This  Indenture,  Made  the  twenty-seventh  day  of  October  in 
the  year  one  thousand  nine  hundred  and  nine, 

Between  Henry  Wood,  of  West  Point,  Orange  County, 
New  York,  party  of  the  first  part,  and  John  J.  Wurts,  of  Free- 
hold, Greene  County,  New  York,  party  of  the  second  part, 

WITNESSETH,  That  the  party  of  the  first  part  in  considera- 
tion of  the  sum  of  Six  Thousand  Five  Hundred  ($6,500)  Dollars, 
lawful  money  of  the  United  States,  paid  by  the  party  of  the 
second  part  does  hereby  grant  and  release  unto  the  party  of 
the  second  part,  his  heirs  and  assigns  forever, 

All  that  tract  or  parcel  of  land  situate  in  the  City  of  Albany, 
County  of  Albany  and  State  of  New  York,  situate  on  the  easterly 
side  of  Pemberton  Street  at  the  distance  of  one  hundred  and 
twenty-eight  feet  northward  from  the  northerly  side  of  Master 
Street  containing  in  front  or  breadth  on  Pemberton  Street  eighteen 
feet  and  extending  of  that  vridth  in  length  or  depth  eastwardly 
between  lines  parallel  with  said  Master  Street  twenty-seven 
feet  and  four  inches. 

Together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  party  of  the  first  part  in  and  to  the  said  premises. 


SALES   AND   MORTGAGES   OF   REAL   PROPERTY    343 


To  Have  and  to  Hold  the  above-granted  premises  unto 
the  party  of  the  second  part,  his  heirs  and  assigns  forever. 

And  the  said  Henry  Wood,  party  of  the  first  part,  does 
covenant  with  the  said  John  J.  Wurts,  party  of  the  second 
part,  as  follows : 

First.  That  the  party  of  the  first  part  is  seized  of  the 
said  premises  in  fee  simple  and  has  a  good  right  to  convey 
them. 

Second.  That  the  said  premises  are  free  from  encum- 
brances. 

Third,  That  the  party  of  the  first  part  will  forever 
warrant  and  defend  the  title  of  the  party  of  the  second  part 
to  the  said  premises  against  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part 
thereof. 

Fourth.  That  the  party  of  the  first  part  will  execute  or 
procure  any  further  necessary  assurance  of  the  title  to  said 
premises. 

In  Witness  Whereof,  the  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

{Signed]  Henry  Wood  (seal) 
Sealed  and  delivered  in  the  pres-^ 
ence  of 

[Signed]    James  A.  Reed 

[Signed]    George  S.  Bryant  , 

City  of  New  York,     "i 
County  of  Kings,         Iss.; 
State  of  New  York.  J 

This  twenty-seventh  day  of  October  in  the  year  nineteen 
hundred  and  nine,  before  me,  the  subscriber,  personally  ap- 
peared Henry  Wood,  to  me  personally  known  to  be  the  same 
person  described  in  and  who  executed  the  foregoing  instru- 
ment, who  acknowledged  to  me  that  the  executed  the  same. 

[Signed]    Howard  Thompson, 
(notarial  seal)        Notary  PubUc  of  Kings  County,  N.  Y. 
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(B)  Obligations  of  the  buyer  toward  the  seller 

684.  When  property  is  conveyed  it  is  frequently  sold 
"  subject  "  to  an  existing  mortgage.  This  does  not  have 
the  effect  .of  making  the  purchaser  of  the  property  per- 
sonally liable  for  the  amount  of  the  mortgage  debt,  unless 
he  expressly  assumes  such  liability.  The  land  is  the  secur- 
ity for  the  payment  of  the  debt,  and  the  purchaser  is 
bound  to  recognize  the  mortgage  as  a  valid  charge  against 
the  land.  The  purchaser  gets  merely  the  equity  of  re- 
demption, the  difference  between  the  value  of  the  prop- 
erty and  the  amount  of  the  mortgage  debt.  After  he 
transfers  the  property  to  a  third  party,  he  is  no  longer 
interested  in  its  payment. 

685.  Until  the  seller's  deed  is  delivered  he  retains  a 
lien  on  the  real  estate  for  the  purchase  money,  unless  he 
expressly  waives  it.  This  rule  is  similar  to  the  one  con- 
cerning the  sale  of  personalty,  namely,  that  the  seller  be- 
fore delivering  possession  of  the  personalty  usually  retains 
a  lien  on  it  for  the  purchase  money.  The  delivery  of  the 
deed,  which  represents  the  title  and  ownership,  roughly 
corresponds  to  the  manual  delivery  of  tangible  articles  of 
personal  property. 

QUESTIONS 

1.  What  is  a  quit-claim  deed? 

2.  What  is  a  covenant  of  special  warranty? 

3.  What  covenants  are  contained  in  a  general  warranty  deed? 

4.  Define  and  discuss  each  of  these  covenants. 

5.  ^Vhat  is  the  effect  of  selling  property  subject  to  an  existing 
mortgage? 

6.  What  is  the  seller's  lien? 


CHAPTER   LI 


MORTGAGES  OF   REALTY 


686.  A  mortgage  is  a  conveyance  of  land  as  security 
for  the  performance  of  an  obligation,  generally  the  pay- 
ment of  a  debt,  with  a  provision  that  the  conveyance  shall 
be  void  upon  the  performance  of  the  obligation.  The  per- 
son who  gives  the  mortgage  is  called  the  mortgagor,  and 
the  person  to  whom  it  is  given  is  called  the  mortgagee. 
In  general,  any  interest  in  real  property  which  may  be 
sold  may  also  be  mortgaged.  While  mortgages  have  to  do 
with  interests  in  land,  the  mortgages  themselves  are  per- 
sonal property. 

687.  The  usual  form  of  mortgage  is  similar  to  an  ordi- 
nary deed  of  conveyance  with  the  addition  of  a  clause  of 
defeasance.  This  clause  provides  that  the  conveyance 
shall  be  void  upon  the  performance  of  certain  conditions, 
generally  the  payment  of  the  mortgage  debt.  Mortgages 
are  usually  executed  with  the  same  formality  required  in 
the  case  of  deeds. 

(A)  Obligations  of  the  mortgagor  toward  the  mortgagee 

688.  It  is  the  duty  of  the  mortgagor  to  pay  the  interest 
due  under  the  terms  of  the  mortgage  upon  the  day  called 
for,  together  with  taxes  and  other  assessments  which  may 
be  levied  upon  the  property.  The  mortgagor  has  an  in- 
surable interest  in  the  premises,  and  is  in  many  cases 
obliged,  under  the  terms  of  the  mortgage,  to  keep  the 
buildings  insured  against  fire  for  the  benefit  of  the  mort- 
gagee to  the  amount  of  the  mortgage  debt. 

345 
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689.  For  a  breach  of  any  of  the  conditions  of  the  mort- 
gage, such  as  a  failure  to  pay  the  interest,  taxes,  or  other 
charges  against  the  property  within  a  certain  time  after 
the  same  shall  fall  due,  or  the  failure  to  pay  the  mortgage 
debt,  the  mortgagee  has  the  right  to  foreclose.  Foreclosure 
is  the  means  whereby  the  mortgagee  applies  the  mortgaged 
premises,  which  have  been  conveyed  as  security,  to  the  pay- 
ment of  his  debt.  The  usual  form  is  a  legal  proceeding 
by  which  the  property  is  sold  and  the  proceeds  applied  to 
the  liquidation  of  the  debt.  If  anything  remains  after  the 
mortgagee  has  been  paid  the  debt,  with  interest  and  legal 
costs,  this  surplus  is  turned  over  to  the  mortgagor. 

(B)  Obligations  of  the  mortgagee  toward  the  mortgagor 

690.  Ordinarily,  the  mortgagor  may  remain  in  posses- 
sion of  the  premises  until  he  has  broken  some  condition  of 
the  mortgage  and  it  has  been  foreclosed.  But  if  the  mort- 
gagee goes  into  possession  of  the  mortgaged  premises  be- 
fore breach  of  condition  by  the  mortgagor,  he  is  obliged, 
upon  payment  of  the  mortgage  or  upon  the  termination  of 
the  foreclosure  proceedings,  to  account  to  the  mortgagor 
for  the  rents  and  profits  of  the  land.  He  should  ordinarily 
apply  them  to  the  reduction  of  the  mortgage  debt.  If  the 
mortgagee  does  not  manage  the  mortgaged  premises  care- 
fully, but  incurs  loss  by  reason  of  renting  them  to  a  bad 
tenant,  he  may  be  liable  to  the  mortgagor  for  the  fair 
rental  value  of  the  property.  A  mortgagee  who  occupies 
the  premises  himself  must  pay  the  mortgagor  a  fair  rental 
value  or  credit  him  with  the  same  on  account  of  the  mort- 
gage debt. 

691.  When  the  mortgagee  forecloses  on  account  of  the 
mortgagor's  nonperformance  of  some  specified  condition, 
the  property  is  sold  and  the  proceeds  applied  to  the  satis- 
faction of  the  mortgage  debt.  When  the  foreclosure  pro- 
ceeding is  carried  out  to  a  conclusion,  the  mortgagor  loses 
all  his  title  and  right  in  the  property. 


This  Indenture,  made  the  twetUieth  day  of  July,  one 
thousand  nine  hundred  and  nine, 

Between  William  Can,  teamster,  single  man,  of  the  City 
of  Newark,  County  of  Essex  and  State  of  New  Jersey,  party  of 
the  first  part,  and  George  Moffat,  banker,  of  the  same  place, 
party  of  the  second  part, 

Whereas,  the  said  party  of  the  first  part  in  and  by  his 
obUgation  or  writing  obligatory  under  his  hand  and  seal  duly 
executed  bearing  even  date  herewith,  stands  firmly  bound 
to  the  said  party  of  the  second  part  in  the  sum  of  Six  Thousand 
Dollars  ($6,000),  lawful  money  of  the  United  States  of  America, 
conditioned  for  the  payment  of  the  just  sum  of  Three  Thousand 
Dollars,  lawful  money  as  aforesaid,  at  the  expiration  of  five 
years  from  the  date  hereof,  together  with  interest  thereon, 
payable  semiannually  at  the  rate  of  five  per  cent,  per  annum, 
without  any  fraud  or  further  delay. 

NOW  this  indenture  witnesseth  that  the  said  party  of  the 
first  part  as  well  for  and  in  consideration  of  the  aforesaid  sum 
of  Three  Thousand  Dollars  and  for  the  better  securing  the  pay- 
ment of  the  same  with  interest  as  aforesaid,  unto  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns 
and  also  for  and  in  consideration  of  the  further  sum  of  one 
dollar  unto  him  in  hand  well  and  truly  paid  by  the  said  party 
of  the  second  part  at  and  before  the  ensealing  hereof,  the  receipt 
whereof  is  hereby  acknowledged,  does,  by  these  presents  grant 
and  release  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever, 

All  thai  tract  or  parcel  of  land,  situate  in  the  City  of  Camden, 
in  the  County  of  Camden  and  Stale  of  New  Jersey,  bounded  and 
described  as  follows:  Beginning  at  a  point  in  the  northerly  edge 
of  Pacific  Street,  distant  one  hundred  feet  easterly  from  the  north- 
easterly corner  of  Fourth  and  Pacific  Streets,  thence  (1)  north- 
wardly parallel  vnth  Fourth  Street  one  hundred  and  fifty  feet  to 
the  line  of  lot  No.  13;  thence  (2)  eastwardly  parallel  with  Pacific 
Street  thirty-one  feet;  thence  (3)  southwardly  parallel  with  Fourth 
Street  one  hundred  and  fifty  feet  to  the  northerly  edge  of  Pacific 
Street;  thence  (4)  westwardly  along  and  in  the  said  northerly  edge 
of  Pacific  Street  thirty-one  feet  to  the  place  of  beginning. 


Together  with  the  appurtenances,  and  all  the  estate  and 
rights  of  the  party  of  the  first  part  in  and  to  said  premises. 

To  Have  and  to  Hold  the  above-granted  premises  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever. 

Provided  Always,  nevertheless,  that  if  the  said  party  of 
the  first  part,  his  heirs,  executors,  administrators,  or  assigns 
do  and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  party  of  the  second  part,  his  heirs,  executors,  administra- 
tors, or  assigns,  the  aforesaid  principal  sum  of  Three  Thousand 
Dollars  on  the  day  and  time  hereinbefore  mentioned  and  ap- 
pointed for  payment  of  the  same  together  with  interest  as 
aforesaid  that  then  and  from  thenceforth  as  well  this  present 
indenture  and  the  estate  herein  granted  as  the  said  recited 
obligation  shall  cease,  determine  and  become  void,  anything 
hereinbefore  contained  to  the  contrary  notwithstanding. 

And  the  said  party  of  the  first  part  covenants  with  the  party 
of  the  second  part  as  follows : 

That  the  party  of  the  first  part  will  pay  the  indebtedness 
as  hereinbefore  provided,  and  if  default  be  made  in  payment 
as  aforesaid,  the  party  of  the  second  part  shall  have  power  to 
sell  the  premises  herein  described,  according  to  law. 

In  Witness  Whereof,  the  said  party  of  the  first  part  has 

hereunto  set  his  hand  and  seal  the  day  and  year  first  above 

written. 

In  the  presence  of  )  re-       it  wt  m         /         \ 

r„.       ,,     ,  ,,  [Signed]  William  Carr  (seal) 

[Signed]    James  Casey  / 

State  of  New  Jersey  i^ 

County  of  Camden       i 

On  this  twentieth  day  of  July,  in  the  year  one  thousand 

nine  hundred  and  nine  before  me,  the  subscriber,  personally 

appeared  William  Carr,  to  me  personally  known  to  be  the 

same  person  described  in  and  who  executed  the  foregoing 

instrument,  and  he  acknowledged  to  me  that  he  executed  the 

same. 

[Signed]    Charles  A.  Hogan, 

fsEAL  OF  commissioner]         Commissioner  of  Deeds  in  and 

I  OF  deeds  J  for  the  State  of  New  Jersey. 

My  commission  expires  February  2,  1912. 
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692.  A  mortgage  will  be  discharged  by  the  mortgagor's 
performance  of  all  the  specified  obligations,  usually  the 
payment  of  the  mortgage  debt  with  interest.  Wlien  the 
mortgage  has  been  paid,  it  should  be  satisfied  of  record  in 
the  public  office  wherein  it  was  originally  recorded. 

A  form  of  mortgage  is  shown  on  pages  347  and  348. 


QUESTIONS 

1.  What  is  a  mortgage?    What  is  the  usual  form  of  mortgage? 
How  are  mortgages  usually  executed? 

2.  What  are  the  duties  of  the  mortgagor  to  the  mortgagee? 

3.  What  is  foreclosure? 

4.  Who  ordinarily  has  possession  of  mortgaged  premises? 

5.  How  may  a  mortgage  be  discharged? 


BOOK  FOURTH 

SURETYSHIP   AND    GUARANTY,    AND 
INSURANCE 


PART   I 
SURETYSHIP   AND    GUARANTY 


CHAPTER   LII 

THE  NATURE  AND  FORMATION  OF  SURETYSHIP  AND  GUARANTY 
CONTRACTS 

(A)  Nature  of  the  contract 

693.  A  contract  of  suretyship  is  defined  as  an  agree- 
ment whereby  one  person  engages  to  be  answerable  for  the 
debt,  default,  or  miscarriage  of  another.  A  contract  of 
guaranty  is  defined  as  a  promise  to  answer  for  some  debt 
or  the  performance  of  some  duty  in  case  the  person  who  is 
first  liable  to  pay  or  perform  fails  to  do  so.  Suretyship  is 
the  broader  term.  Every  guaranty  is  a  contract  of  surety- 
ship, in  so  far  as  it  is  an  agreement  to  answer  for  the 
default  of  another. 

1.  Such  contracts  distinguished  prom  original 
undertakings 

694.  An  original  undertaking  must  be  carefully  distin- 
guished from  a  contract  of  suretyship  or  guaranty.  One 
entering  into  an  original  undertaking  assumes  liability  for 
the  performance  of  his  own  part  of  the  transaction,  while 
a  contract  of  suretyship  or  guaranty  is  an  agreement  to 
answer  for  the  debt  or  default  of  another.  The  original 
undertaking  involves  a  primary  liability ;  the  contract  of 
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suretyship  or  guaranty  involves  only  a  secondary  liability 
depending  upon  the  default  of  another  who  is  primarily 
liable. 

Dickinson  v.  Colter,  45  Ind.  445  (1874).  Dickinson  executed 
to  Colter  his  written  agreement,  which,  after  reciting  that  Colter 
was  about  to  appoint  Berry  his  agent  for  the  sale  of  grain  and  to 
furnish  him  with  money  for  that  purpose,  continued:  "I  hereby 
become  responsible  to  said  Colter  and  agree  to  pay  him  all  money 
that  he  may  advance  to  said  Berry  and  that  may  be  due  him  from 
Berry  from  time  to  time  by  reason  of  such  advances."  Held  that 
Dickinson's  liability  was  original,  primary,  and  absolute.  He  un- 
conditionally agreed  to  pay  Colter  all  moneys  which  the  latter 
might  advance  to  Berry. 

Dole  v.  Young,  24  Pick.  (Mass.)  251  (1837).  The  following 
writing  was  signed  and  addressed  to  Dole  by  Young:  "Please  send 
Amos  Wetherbee  goods  to  the  amount  of  $100  and  I  will  guarantee 
the  same  in  four  months."  Immediately  after  the  presentation  of 
the  writing  Dole  delivered  goods  to  Wetherbee.  This  suit  was 
brought  to  recover  the  price  of  the  goods  from  Young.  Held  that 
Young  was  liable.  The  writing  was  not  an  original  undertaking, 
but  a  collateral  agreement  to  pay,  in  case  Wetherbee  did  not.  It 
was,  therefore,  a  contract  of  guaranty  of  Wetherbee 's  debt. 

2.  Suretyship  distinguished  from  guaranty 

695.  A  suretyship  obligation  is  a  direct  liability  assumed 
by  a  third  person  to  the  creditor  for  the  act  to  be  per- 
formed by  the  principal  debtor,  while  a  guaranty  creates  a 
liability  only  for  the  debtor's  ability  to  perform  the  act. 
The  contract  of  suretyship  puts  the  surety  under  an  imme- 
diate obligation  that  the  act  shall  be  done.  The  contract  of 
guaranty  is  a  separate  contract  in  the  nature  of  a  warranty 
that  the  principal  debtor  is  able  to  perform.  Thus,  a 
debtor's  surety  undertakes  to  pay  if  the  debtor  does  not, 
while  a  guarantor  undertakes  to  pay  if  the  debtor  cannot. 
The  surety  is  an  insurer  of  the  debt,  while  the  guarantor  is 
an  insurer  of  the  debtor's  solvency. 
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(B)  Formation  of  the  contract 

1.  Offer  and  acceptance 

696.  This  first  contractual  element  is  treated  at  length 
in  Chapter  III.  The  general  rule  is  that  an  offer  to  become 
surety  or  guarantor  must  be  accepted  before  a  contract  of 
suretyship  or  guaranty  is  formed.  But  in  this,  as  in  other 
contracts,  the  nature  of  the  undertaking  and  the  situation 
of  the  parties  should  be  borne  in  mind.  Where  the  offer  of 
guaranty  is  based  upon  a  mere  letter  of  credit,  and  the 
guarantor  has  no  means  of  knowing  whether  or  not  his 
offer  has  been  accepted  and  the  extent  of  his  liability,  mere 
acting  upon  the  offer  is  not  a  sufficient  acceptance.  The 
guarantor  must  be  notified  within  a  reasonable  time.  But 
where  the  guaranty  is  for  the  payment  of  a  preexisting 
debt  or  for  the  performance  of  any  other  contract  already 
made,  or  is  entered  into  on  account  of  a  new  consideration 
passing  from  the  creditor  to  the  guarantor,  direct  notice 
of  acceptance  is  not  ordinarily  necessary.  Acting  on  the 
offer  is  usually  sufficient  acceptance,  although  it  is  wise  to 
give  explicit  written  notice  of  the  acceptance. 

Wright  v.  Griffith,  121  Ind.  478  (1889).  Mrs.  W.  E.  Head- 
ington  appUed  to  Griffith  to  purchase  merchandise  on  credit.  He 
refused,  but  when  her  father,  Wright,  wrote  Griffith  as  follows,  "  I 
will  stand  good  for  the  money  to  settle  her  bills,"  Griffith  furnished 
her  the  merchandise  requested.  In  a  suit  to  recover  the  purchase 
price,  the  defense  was  that  Wright  had  not  been  notified  of  Griffith's 
acceptance  of  his  offer.  Held  that  Wright  was  liable.  His  letter 
was  not  a  mere  overture,  but  the  final  consummation  of  a  pending 
arrangement,  in  pursuance  of  which  Griffith  furnished  Mrs.  Head- 
ington  with  merchandise.  When  the  guaranty  is  executed  con- 
temporaneously with,  and  as  a  part  of  the  consideration  for,  the 
contract  guaranteed,  no  notice  of  the  acceptance  of  the  guaranty 
is  required. 
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2.  Seal  and  consideration 

697.  This  topic  is  treated  in  Chapter  IV.  Like  all  other 
contracts,  contracts  of  suretyship  and  guaranty  must  be 
under  seal  or  supported  by  a  consideration.  Consideration 
may  consist  of  some  advantage  to  the  principal  debtor  or 
the  surety,  or  some  disadvantage  to  the  creditor.  It  is  ad- 
visable to  have  a  suretyship  or  guaranty  contract  under 
seal,  lest  a  question  be  raised  as  to  the  consideration  sus- 
taining the  surety's  or  guarantor's  promise.  But  see  Sec- 
tion 61. 

3.  Capacity  op  parties 

698.  This  topic  is  treated  generally  in  Chapter  V.  The 
suretyship  and  guaranty  contracts  of  a  minor  are,  like  his 
other  contracts,  voidable  by  him  at  his  option  when  he 
reaches  full  age.  If  an  insane  or  intoxicated  person  enters 
into  a  contract  of  suretyship  or  guaranty,  the  agreement  is 
seldom  binding  upon  him.  In  states  where  the  disability 
of  coverture  has  been  entirely  removed,  a  married  woman 
may  make  a  contract  of  suretyship  or  guaranty  just  as  if 
she  were  single.  In  most  states,  however,  her  power  to 
make  contracts  of  this  kind  is  restricted  by  statute ;  by 
denying  her  the  power,  either  altogether  or  else  merely 
in  a  particular  case,  as,  for  example,  where  she  is  not 
allowed  to  become  surety  or  guarantor  for  her  husband. 

4.  Reality  of  consent 

699.  The  contract  of  suretyship  or  guaranty  involves 
the  utmost  good  faith.  When  a  man  undertakes  to  go  se- 
curity he  has  a  right  to  expect  the  fairest  treatment.  If 
he  is  deceived  by  any  material  misrepresentation  or  any 
improper  concealment  substantially  affecting  the  transac- 
tion, and  the  creditor  knows  of  such  misrepresentation  or 
concealment,  he  cannot  hold  the  surety  or  guarantor.  See 
Section  114. 
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Frank  Fehr  Brewing  Co.  v.  Millican,  et  al.,  &6  S.  W.  (Ky.) 
627  (1902).  Frank  Fehr  Brewing  Company  contracted  with  L.  T. 
Millican  to  furnish  beer  at  a  stipulated  price.  Millican  was  to  pay 
for  all  beer  sold  within  thirty  days  after  delivery.  J.  S.  Millican  and 
J.  A.  Lyddane  were  his  sureties  for  the  faithful  performance  of  his 
contract.  After  the  contract  had  run  about  four  months,  Lyddane 
inquired  of  the  brewing  company  as  to  the  standing  of  L.  T.  Mil- 
lican's  accounts.  The  brewing  company  replied  that  everything 
was  "  O.  K. — that  MiUican  owed  only  $400."  In  fact  he  was  months 
behind  in  his  payments  and  owed  over  $1,600.  When  Millican 
failed  the  company  sued  his  two  sureties.  Held  that  the  company 
could  not  recover.  The  fact  that  L.  T.  Millican  had  fallen  behind 
in  his  accounts  was  of  material  importance.  The  brewing  com- 
pany's failure  to  reveal  it  when  asked  for  information  was  a  viola- 
tion of  good  faith  and  vitiated  the  contract. 

5.  Legality  op  object 

700.  If  the  undertaking  of  the  principal  is  void,  be- 
cause it  has  an  illegal  object,  the  surety's  or  guarantor's 
undertaking  is  equally  void.    See  Chapter  VII. 

6.  Special  formality 

701.  A  contract  to  answer  for  another's  debt  or  de-  ■ 
fault  must  be  in  writing  and  signed  by  the  party  sought  to 
be  charged  or  his  authorized  agent.  See  Section  156.  A 
verbal  contract  of  suretyship  or  guaranty  is  usually  unen- 
forceable. But  the  requirement  that  the  contract  be  in 
writing  does  not  dispense  with  the  necessity  of  a  con- 
sideration, unless  the  instrument  is  under  seal,  and  of  the 
other  elements  required  in  all  contracts. 

7.  Authority  op  agents  and  partners 

702.  A  person  may  make  a  contract  of  suretyship  or 
guaranty  through  his  authorized  agent.  But  a  creditor  be- 
fore accepting  security  from  an  agent  who  assumes  to  bind 
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his  principal  should  make  certain  that  the  agent  is  duly 
authorized  to  enter  into  such  contract.  The  agent 's  author- 
ity, however,  need  not  be  in  writing. 

703.  The  authority  of  a  partner  to  bind  the  firm  ex- 
tends only  to  matters  which  are  within  the  scope  of  the 
firm  business.  Therefore,  the  agency  of  one  partner  for 
the  firm  does  not  permit  him  to  enter  into  contracts  of 
suretyship  and  guaranty  on  behalf  of  the  firm  unless  this 
is  in  the  regular  course  of  the  firm's  affairs,  or  unless  he 
has  been  specially  authorized  to  do  so  by  his  fellow  part- 
ners. 


QUESTIONS 

1.  Define  suretyship.  Define  guaranty.  In  how  far  is  a  con- 
tract of  guaranty  one  of  suretyship? 

2.  Distinguish  a  contract  of  suretyship  or  guaranty  from  an 
original  undertaking.     Distinguish  suretyship  from  guaranty. 

3.  Need  notice  of  the  acceptance  of  an  offer  to  become  surety 
or  guarantor  be  communicated  to  the  offeror?  When  is  acting  on 
the  offer  a  sufficient  acceptance? 

4.  Is  consideration  necessary  in  contracts  of  suretyship  and 
guaranty? 

5.  May  married  women  enter  into  contracts  of  suretyship  or 
guaranty?     May  minors? 

6.  Ferguson  is  induced  to  become  Weston's  surety  for  the  per- 
formance of  a  contract  by  reason  of  Weston's  representation  that 
he  owns  mining  lands  worth  $250,000.  In  a  suit  by  Rowsey,  the 
obligee,  Ferguson  proves  that  Weston's  representations  were  false 
in  every  particular.     Which  wins? 

7.  What  special  formality  is  required  in  contracts  of  suretyship 
and  guaranty?  Is  a  verbal  contract  of  suretyship  or  guaranty  en- 
forceable? 

8.  May  a  person  enter  into  a  contract  of  suretyship  or  guaranty 
through  an  authorized  agent? 

9.  What  authority  has  a  partner  to  bind  his  firm  in  matters  of 
suretyship  and  guaranty? 


CHAPTER  LIU 

RIGHTS  AND  OBLIGATIONS  OF  THE  PARTIES 

(A)  Obligations  of  the  creditor  toward  the  surety  or  guarantor 

1.    To   TAKE   ACTION   AGAINST   THE   PRINCIPAL 

704.  A  surety  is  directly  and  immediately  liable  to  the 
creditor  or  obligee.  It  is,  therefore,  not  necessary  for  the 
creditor  to  proceed  against  the  principal  debtor  or  to 
realize  on  collateral  security  before  he  can  hold  the  surety 
liable,  unless  the  terms  of  the  contract  require  him  to  pro- 
ceed first  against  the  principal  or  against  the  collateral 
security  given  by  the  principal. 

705.  If  the  surety  thinks  he  is  in  danger  and  notifies 
the  creditor  to  proceed  against  the  principal  debtor,  the 
surety  will  not  in  most  states  be  discharged,  even  though 
at  the  time  of  the  notice  the  principal  was  solvent  and  sub- 
sequently became  insolvent  so  that  the  creditor  could  have 
obtained  his  money  by  obeying  the  notice. 

King  &  Houston  v.  State  Bank,  9  Ark.  185  (1848).  Stephen- 
son made  his  note  to  the  State  Bank.  King  &  Houston  were  his 
sureties.  In  an  action  against  King  &  Houston,  their  defense 
was  that  the  bank  neglected  to  sue  Stephenson  until  after  he  became 
insolvent.  Held  that  they  were  nevertheless  liable.  The  creditor's 
forbearance  did  not  interfere  with  any  of  the  rights  of  the  sureties 
and  was  not  a  good  defense. 

706.  In  Alabama,  Arkansas,  California,  Colorado, 
Georgia,  Illinois,  Indiana,  Kentucky,  Mississippi,  Missouri, 
New  York,  North  Carolina,  Oklahoma,  Pennsylvania,  Ten- 
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nessee,  Texas,  Virginia,  Washington  and  West  Virginia 
the  surety  may,  if  he  is  apprehensive  that  the  principal  is 
about  to  become  insolvent  or  remove  from  tlie  state  without 
discharging  the  contract,  demand  that  the  creditor  bring 
suit.  If  the  creditor  fails  to  sue,  the  surety  may  be  dis- 
charged. 

Martin  v.  Skehan,  2  Colo.  .614  (1875).  ratrick  Skehan  was 
surety  for  the  payment  by  Pierce  Skehan  of  a  promissory  note  held 
by  Martin.  Martin  sued  Patrick  Skehan  as  surety.  Held,  as 
Patrick  had  requested  Martin  to  proceed  against  the  principal  who 
was  then  solvent,  he  was  exonerated  by  Martin's  failure  to  do  so, 
the  principal  afterwards  having  become  insolvent. 

707.  When  the  contract  is  one  of  guaranty,  the  guar- 
antor's liability  does  not  usually  arise  merely  upon  the 
principal  debtor's  nonperformance.  Reference  should  al- 
ways be  had  to  the  contract  between  the  parties  to  ascertain 
what  steps  the  creditor  must  take  in  order  to  fix  the  guar- 
antor's liability.  It  may  provide  that  the  creditor  shall 
pursue  the  principal  debtor  with  diligence,  and  on  failure 
to  collect  the  debt  inform  the  guarantor  thereof.  But  gen- 
erally such  provisions  will  not  be  implied. 

708.  When  the  guaranty  is  conditional  and  the  guar- 
antor undertakes  to  indemnify  the  creditor  against  loss  by 
reason  of  failure  to  collect  a  debt,  the  creditor  must  exer- 
cise reasonable  diligence  in  pursuing  the  debtor  to  obtain 
payment.  But  if  it  is  evident  that  legal  proceedings 
against  the  debtor  would  be  useless  by  reason  of  his  in- 
solvency, the  creditor  need  usually  do  no  more  than  make 
demand  for  payment  upon  the  debtor,  and,  on  being  re- 
fused, may  then  proceed  against  the  guarantor. 

DiLLMAN  V.  Nadelhoffer,  160  111.  121  (1896).  Edward 
Knowlton  made  his  promissory  note  to  the  order  of  John  Nadel- 
hoffer. Before  it  was  delivered  to  Nadelhoffer,  Lewis  E.  Dillman 
indorsed  it  as  follows:  "I  guarantee  the  collection  of  the  within 
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note.  Lewhs  E.  Dillman."  Knowlton  did  not  pay  at  maturity 
and  Nadelhoffer  sued  him.  Before  he  obtained  judgment  Knowl- 
ton became  insolvent.  Then  Nadelhoffer  sued  Dillman,  the 
guarantor.  Hdd  that  Xadelhoffer  could  recover.  Dillman 's  un- 
dertaking was  to  pay  the  debt  on  condition  that  Nadelhoffer  should 
ase  the  ordinary  legal  means  to  collect  it  from  Knowlton  diligently 
but  without  success.  The  insolvency  of  the  principal  debtor, 
Knowlton,  excused  Nadelhoffer's  failure  to  prosecute  the  suit  to 
judgment. 

709.  Where  the  contract  is  one  of  absolute  guaranty, 
the  guarantor  is  in  most  states  liable  immediately  upon  the 
principal's  nonfulfillment  of  his  obligation.  No  further 
steps,  such  as  pursuit  of  the  principal  debtor  or  proof  of 
his  insolvency,  are  necessary  to  fix  the  guarantor's  liability. 
Any  guaranty  without  the  imposition  of  conditions  is  gen- 
erally held  to  be  an  absolute  undertaking. 

WmcHELL  V.  Doty,  15  Hun  (N.  Y.)  1  (1876).  Doty,  on  buying 
a  horse  from  Winchell,  offered  in  part  payment  a  note  made  by 
Cartwright  &  Hoover,  then  four  years  past  due.  Winchell  refused 
to  accept  it  until  finally  Doty  wrote  on  the  back  of  it,  "  I  guarantee 
the  within  note,"  and  signed  it.  Hdd  that  this  was  a  guaranty  that 
payment  would  be  promptly  made  and  not  merely  that  the  note 
was  collectible.  It  was  an  absolute  undertaking  and  Winchell 
could  sue  and  recover  from  Doty  without  first  demanding  payment 
of  Cartwright  &  Hoover. 

2.    To   GIVE   NOTICE   OF   THE   PRINCIPAL'S   DEFAULT 

710.  From  the  nature  of  his  obligation,  a  surety  is  not 
usually  entitled  to  notice  of  the  principal  debtor's  default. 
The  surety  has  undertaken  to  become  bound  as  the  prin- 
cipal debtor  is  bound,  and  accordingly  the  only  thing  the 
creditor  need  do  in  order  to  recover  from  the  surety  is  to 
show  that  the  debtor  has  failed  to  fulfill  his  obligation. 

Buchanan  County  v.  Kirtley,  42  Mo.  534  (1868).  Hugh 
Irwin  contracted  to  build  a  bridge  for  Buchanan  County  and  war- 
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ranted  the  bridge  to  stand  for  four  years.  Kirtley  was  his  surety. 
Within  the  time  named,  the  bridge  became  entirely  unfit  and 
unsafe.  The  county  had  the  necessary  repairs  made  and  sued 
Kirtley  to  recover  the  cost.  Held  that  Kirtley  was  liable.  No 
written  notice  was  required  to  be  given  to  him  to  hold  him  respon- 
sible on  his  obligation.  He  was  required  to  take  notice  of  any 
breach  that  should  occur  and  repair  the  same  in  conformity  with 
his  contract. 

711.  In  a  guaranty  contract,  whether  or  not  notice  is 
required  depends  upon  the  nature  of  the  transaction.  The 
contract  itself  may  require  notice.  Or  the  circumstances 
may  be  such  that  the  principal's  default,  while  known  to 
the  party  to  whom  the  guarantor  is  liable,  would  not 
naturally  be  known  to  the  guarantor.  In  such  cases  notice 
is  necessary.  If  the  guaranty  is  conditional,  failure  to 
give  the  guarantor  notice  within  a  reasonable  time  of  the 
principal  debtor's  default  generally  entitles  the  guarantor 
to  defend  an  action  on  the  guaranty  to  the  extent  that  he 
has  suffered  damage  by  the  omission.  In  an  absolute  guar- 
anty, the  guarantor's  liability  is  coextensive  with  that  of 
the  principal  debtor.  Therefore,  in  such  cases,  proof  of 
notice  of  the  principal's  default  is  not  necessary  to  fix  the 
guarantor's  liability. 

Reeves  v.  Howe,  et  al.,  16  Cal.  152  (1860).  Hayward  wrote 
on  the  back  of  a  note  drawn  by  Howe  and  Mayo  and  payable  to 
Reeves  or  order:  "I  guarantee  the  collection  of  the  within  note 
when  due.  (Signed)  A.  Hayward."  The  note  not  being  paid, 
Reeves  sued  Hayward  as  guarantor.  Held  that  Hayward  was 
entitled  to  legal  notice  of  nonpayment  before  he  could  be  held  on 
his  contract.  His  agreement  was  not  original  but  collateral,  and 
was  a  mere  conditional  undertaking  to  pay  if  the  makers  did  not. 
He  was  entitled  to  notice  of  the  principal  debtors'  default. 

Rogers  v.  Burr,  97  Ga.  10  (1895).  Burr  was  induced  to  sub- 
scribe for  stock  in  the  Barnesville  Manufacturing  Company  upon 
the  faith  of  a  written  agreement  signed  by  Rogers,  guaranteeing 
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an  8  per  cent,  dividend  on  the  stock  for  a  period  of  three  years. 
She  sued  Rogers  to  recover  the  dividend.  His  defense  was  that 
she  had  never  notified  him  of  the  company's  failure  to  pay  dividends. 
Held  that  the  guaranty  was  absolute  and  unconditional,  and  no 
notice  to  the  guarantor  of  his  principal's  default  was  required.  It 
was  Rogers's  duty  to  know  of  the  company's  default,  and  he  was, 
therefore,  liable  to  Burr  for  the  dividends  guaranteed  on  her  stock. 

(B)   Obligations  of  the  surety  or  guarantor  toward  the  creditor 

■  712.  The  obligations  of  a  surety  or  guarantor  depend 
upon  those  of  the  principal  debtor.  The  surety  or  guar- 
antor is  not  bound  to  any  greater  extent  than  the  debtor 
himself.  In  order  to  ascertain  the  precise  extent  of  the 
surety's  or  guarantor's  liability,  therefore,  reference  must 
be  had  to  the  contract  between  the  principals.  It  does  not 
follow,  however,  that  the  surety  or  guarantor  is  bound  to 
the  same  extent  as  the  principal,  for  his  liability  may  be 
greatly  limited  by  the  terms  of  the  contract. 

1.  Continuance  of  the  obligation 

713.  A  surety  will  usually  continue  liable  for  years  un- 
less he  has  fixed  a  time  limit  in  his  contract  or  unless  a 
time  may  be  implied  when  his  liability  will  cease.  If  no 
such  period  is  expressed  or  implied,  the  surety  cannot 
usually  get  a  release  from  liability  without  the  creditor's 
consent. 

714.  Where  it  is  clear  from  the  terms  of  the  contract  or 
from  the  transactions  of  the  parties  that  the  guaranty  is 
to  cover  a  running  account,  it  is  a  continuing  guaranty. 
Where  the  contract  does  not  mention  the  period  for  which 
it  is  to  hold  good,  it  is  usually  presumed  to  be  made  for  the 
particular  transaction  in  view,  and  after  debts  to  the 
amount  then  contemplated  have  been  contracted,  the  surety 
or  guarantor  is  not  to  be  held  further  liable  unless  the  con- 
tract clearly  points  to  a  continuance  of  liability, 
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2,  Joint  sureties  or  guarantors 

715.  Every  surety  is  usually  liable  for  the  whole  debt, 
no  matter  how  many  sureties  there  may  be  who  are  jointly 
bound,  unless  it  is  otherwise  agreed.  If  one  surety  pays 
the  whole  debt  he  may  make  the  other  contribute  toward 
reimbursing  him. 

(C)   Obligations  of  the  principal  debtor  toward  the  surety  or 

guarantor 

716.  When  a  person  has  become  liable  as  a  surety  or 
guarantor,  the  law  implies  a  promise  on  the  principal 
debtor's  part  to  compensate  him  for  any  loss  he  may  incur 
by  reason  thereof.  As  soon  as  the  surety  or  guarantor  pays 
the  creditor  the  amount  due  he  immediately  becomes  en- 
titled to  receive  from  the  principal  what  he  has  so  paid. 
Upon  payment  by  a  surety  or  guarantor  of  the  whole 
amount  due  the  creditor,  the  surety  or  guarantor  becomes 
entitled  by  operation  of  law  to  the  creditor's  rights  against 
the  debtor.  This  privilege,  called  the  right  of  subrogation, 
is  denied  to  volunteers  and  strangers  who  officiously  in- 
termeddle when  they  have  no  interests  to  protect  and  are 
under  no  obligation  to  pay. 

QUESTIONS 

1.  Must  an  obligee  sue  the  principal  debtor  before  proceeding 
against  a  surety? 

2.  Will  a  surety  be  discharged  if  after  notice  to  the  creditor  the 
latter  fails  to  proceed  against  the  principal  debtor? 

3.  In  a  contract  of  guaranty  must  the  creditor  proceed  against 
the  principal  before  taking  action  against  the  guarantor?  Where 
the  contract  is  conditional?     Where  it  is  unconditional? 

4.  Is  a  surety  entitled  to  notice  of  the  principal's  default? 

5.  When  is  a  guarantor  entitled  to  notice  of  the  principal's 
default? 
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5.  How  may  a  surety  secure  a  release  from  his  obligation  where 
no  period  has  been  fixed  in  the  contract  for  its  termination? 

7.  What  is  the  usual  rule  as  to  the  continuance  of  the  obligation 
in  a  contract  of  guaranty  where  no  period  has  been  fixed  for  which 
it  b  to  hold  good? 

8.  Heineman,  Clement,  and  Cleveland  are  sureties  on  Lawton's 
bond  in  the  amount  of  $10,000.  Lawton  makes  default  and  the 
creditor  collects  the  entire  amoimt  from  Heineman.  What  are 
Heineman's  rights  against  his  co-sureties? 

9.  Define  subrogation.  Is  a  surety  or  guarantor  entitled  to  be 
subrogated  to  the  creditor's  rights  against  the  principal  when  he 
has  assumed  the  obligation  without  request  from  the  principal 
debtor? 


CHAPTER  LIV 

THE  TERMINATION  OF  THE  CONTRACT 

717.  Much  of  what  was  said  in  Chapters  XIV  to  XVIII 
under  the  heading  of  Discharge  of  Contracts  applies  to 
contracts  of  suretyship  and  guaranty  here  being  treat(;d. 
The  five  ways  of  discharging  contracts  there  discussed, 
namely,  by  agreement,  performance,  breach,  impossibility, 
and  bankruptcy,  will  here  be  used  as  a  basis  for  treating 
the  discharge  of  the  contracts  we  are  now  considering. 
Statements  made  hereafter  about  a  surety  must  be  under- 
stood to  apply  also  to  a  guarantor  unless  the  context  indi- 
cates otherwise. 

(A)  Discharge  by  agreement 

718.  The  surety  and  the  creditor  may  make  an  express 
agreement  that  the  surety  is  no  longer  to  be  liable  on  his 
contract.  Such  an  agreement  must,  however,  be  under  seal 
or  supported  by  a  consideration.  See  Section  61.  An 
agreement  to  discharge  the  surety  is  sometimes  implied 
from  the  action  of  the  creditor.  For  example,  a  discharge 
of  the  principal  debtor  discharges  the  surety  also. 

(B)  Discharge  by  performance 

719.  The  surety  will  be  released  (1)  by  the  debtor's 
performance  of  the  undertaking,  as  by  paying  the  debt 
where  the  contract  relates  to  the  payment  of  money,  or  (2) 
by  the  surety's  performance  of  his  contract  of  suretyship. 

366 
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(C)  Discharge  by  breach 

720.  Any  material  change  in  the  contract  between  the 
principal  debtor  and  the  creditor,  made  without  the 
surety's  knowledge  and  assent,  will  discharge  him  from 
liability. 

721.  An  extension  of  the  time  of  performance  granted 
by  the  creditor  to  the  principal  debtor  will  discharge  the 
surety.  But  this  extension  must  be  under  seal  or  based 
upon  consideration,  and  must  be  made  without  the  surety's 
consent.  Granting  an  extension  of  time  to  the  surety,  how- 
ever, or  even  releasing  him  altogether,  does  not  affect  the 
principal's  liability.  Tlie  rule  with  respect  to  the  dis- 
charge of  a  surety  by  granting  him  an  extension  of  time  is 
usually  also  applicable  to  the  guarantor.  The  extension,  in 
order  to  have  sueli  effect,  must  be  without  the  surety's  or 
guarantor's  consent,  and  must  be  for  a  definite  time  and 
made  binding  on  the  creditor  by  a  seal  or  a  consideration. 
But  if  a  guaranty  is  conditional,  mere  delay  on  the  cred- 
itor's part  may  release  the  guarantor.    See  Section  708. 

(D)  Discharge  by  impossibility 

722.  This  is  a  matter  of  infrequent  occurrence,  and, 
therefore,  of  slight  importance.  The  most  obvious  example 
would  be  a  guaranty  of  the  performance  of  personal  serv- 
ices. If  the  party  from  whom  performance  was  looked  for 
was  to  die,  his  surety  would  be  discharged,  unless  otherwise 
expressly  provided. 

723.  The  death  of  the  surety  does  not  usually  terminate 
his  liability.  His  estate  is  ordinarily  bound.  But  the 
death  of  one  of  several  joint  sureties  may  release  his  estate, 
though  the  others  remain  bound. 
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(E)  Discharge  by  bankruptcy 

724.  A  surety  may  be  released  from  his  obligation  by 
his  own  discharge  in  bankruptcy.  But  the  discharge  in 
bankruptcy  of  one  of  several  co-sureties  does  not  discharge 
the  others.  Neither  does  the  principal  debtor's  discharge 
in  bankruptcy  release  the  surety. 


QUESTIONS 

1.  Enumerate  the  five  ways  in  which  contracts  of  suretyship 
and  guaranty  may  be  discharged. 

2.  Need  an  agreement  to  discharge  a  surety  be  supported  by  a 
bonsideration?  Will  a  surety  be  released  by  the  debtor's  perform- 
ance of  the  undertaking?  Give  an  illustration  of  the  discharge  of 
the  contract  by  breach.  What  is  the  effect  of  granting  an  exten- 
sion of  the  time  for  performance  of  the  contract  to  the  principal 
debtor  in  a  contract  of  suretyship?    In  a  contract  of  guaranty? 

3.  Give  an  illustration  of  the  discharge  of  a  contract  of  surety- 
ship by  impossibility  of  performance. 

4.  What  is  the  effect  of  the  surety's  death  on  his  contract? 

5.  What  is  the  effect  of  the  bankruptcy  of  the  surety  on  his  ob- 
ligation? Of  the  bankruptcy  of  one  of  several  co-sureties  on  the 
obligations  of  the  others?  Of  the  bankruptcy  of  the  principal 
debtor  on  the  surety's  obligation? 


PART  II 
INSURANCE 


CHAPTER  LV 


FIRE  INSURANCE 


725.  Insurance  on  property  is  a  conditional  contract 
whereby  one  party  undertakes  to  compensate  another 
for  loss  or  damage  to  property  arising  from  some  con- 
tingent event.  The  principle  of  indemnity  is  at  the  basis 
of  all  contracts  of  property  insurance.  Their  purpose  is  to 
distribute  among  a  number  of  people  loss  or  damage  which 
would  otherwise  fall  on  one  or  a  few  of  them. 

(A)  Who  has  an  insurable  interest? 

726.  The  nature  of  the  contract  of  insurance  on  prop- 
erty makes  it  necessary  that  the  insured  have  some  interest 
in  the  property,  either  as  owner  or  in  some  other  capacity. 
One  has  an  insurable  interest  when  one  is  so  situated  with 
regard  to  the  property  that  he  will  suffer  an  actual  loss  in 
case  of  its  destruction  by  the  peril  insured  against. 

727.  In  general,  it  may  be  said  that  anyone  who  has  a 
legal  or  equitable  title  to  property  has  an  insurable  interest 
therein.  Thus,  bailees,  for  example,  common  carriers,  inn- 
keepers, and  warehousemen,  have  an  insurable  interest  in 
property  intrusted  to  their  care.  But  there  must  be  a  real 
interest  to  protect.  For  example,  a  son  who  expects  to  in- 
herit his  father's  property  on  his  death  cannot  during  the 
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father's  lifetime  insure  the  property  for  his  own  benefit. 
If  the  son  takes  out  such  insurance,  however,  it  will  pro- 
tect him  in  ease  the  son  becomes  the  owner  of  the  property 
before  the  occurrence  of  a  loss  covered  by  the  policy.  See 
Section  731. 

728.  If  a  man  enters  into  a  contract  of  sale  whereby  he 
agrees  to  convey  certain  lands  to  another,  each  party  has 
an  insurable  interest  to  protect.  Mortgagor  and  mortgagee, 
landlord  and  tenant,  all  have  insurable  interests.  A  part- 
ner has  an  insurable  interest  in  the  entire  firm  stock.  If  a 
loss  occurs,  he  must  account  to  the  firm  on  receiving  pay- 
ment from  the  insurance  company. 

729.  Where  a  man  has  a  right  to  occupy  certain  prop- 
erty during  his  life,  which,  upon  his  death,  goes  to  some- 
body else,  he  has  an  insurable  interest  in  this  property. 

730.  A  husband  has  no  insurable  interest  in  his  wife's 
property  where  the  state  statutes  give  to  the  wife  the  ex- 
elusive  use  of  her  property  free  from  the  control  and  debts 
of  her  husband.  But  when  he  is  in  possession  of  his  wife's 
real  estate  with  an  inchoate  curtesy  right,  he  has  been  held 
to  have  an  insurable  interest  therein.    See  Section  814. 

Tyree  v.  Insurance  Co.,  55  W.  Va.  63  (1904).  The  Virginia 
Fire  Insurance  Company  issued  a  policy  to  William  F.  Tyree  insur- 
ing a  house  and  some  furniture.  The  policy  provided  that  the 
company  should  not  be  liable  if  the  title  or  interest  of  the  insured 
was  less  than  the  entire,  absolute,  unconditional,  unencumbered 
fee  simple  ownership.  In  fact  the  property  was  the  separate  estate 
of  the  wife.  The  West  Virginia  statute  gives  the  wife  sole  control 
over  her  separate  estate.  Under  it  the  husband  has  no  right  of 
possession  during  marriage  and  no  curtesy  initiate.  A  fire  occurred 
and  Tyree  sued  the  Company.  Held  that  he  could  not  recover,  for 
he  had  no  insurable  interest  in  the  house. 

Trade  Insurance  Co.  v.  Barracliff,  45  N.  J.  L.  543  (1883). 
The  Trade  Insurance  Company  issued  to  Barracliff  a  policy  insuring 
real  and  personal  property.  Although  the  property  belonged  to  his 
wife,  the  policy  was  taken  out  in  Barracliff's  name.     When  a  loss 
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occurred  the  insurance  company  defended  a  suit  brought  by 
Barracliff  on  the  ground  that  he  had  no  insurable  interest.  Held 
that  he  could  recover,  Barracliff  had  an  insurable  interest  in  his 
wife's  property,  because  he  was  in  actual  possession  and  enjoy- 
ment thereof,  and  also  because  he  had  a  reasonable  expectation  of 
the  continuance  of  these  pecuniary  advantages  as  lawful  incidents 
of  his  wife's  ownership  and  his  marital  relations  with  her.  In  the 
realty  he  had,  moreover,  under  New  Jersey  law,  an  inchoate  curtesy 
right. 

731.  In  the  case  of  property  insuraHce  an  interest  must 
exist  in  the  insured  at  the  time  of  the  loss.  But  it  is  not 
necessary  that  the  insured  shall  have  had  an  interest  at  the 
time  of  the  taking  out  of  the  policy. 

(B)  Formation  of  the  contract 

732.  It  is  not  necessary  that  the  contract  of  insurance 
be  in  writing  unless  this  is  required  by  statute  or  the  cor- 
porate charter  of  the  insurance  company  which  issues  the 
policy.  If  the  contract  is  made  orally  it  must  contain  all 
the  essential  elements  of  a  contract.  Oral  contracts  of  in- 
surance are  often  made  in  contemplation  of  a  written 
policy,  but  in  such  cases  all  the  essential  terms  must  be 
clearly  understood. 

People's  Insurance  Co.  v.  Paddon,  9  111.  App.  447  (1881). 
Paddon  called  at  the  office  of  the  insurance  company's  agent. 
Miller,  and  left  his  policy  book  with  a  clerk  without  giving  any 
directions  about  his  insurance.  The  book  was  open  at  a  page  on 
which  was  written:  "$2,500  on  Empire  not  bonded  1,000."  After- 
wards he  met  Miller  on  the  street  and  told  him  that  he  had  left  his 
policy  book  at  the  company's  office  with  instructions  about  the 
insurance.  A  fire  occurred  and  Paddon  sued  the  company.  Held 
that  he  could  not  recover.  To  make  a  valid  oral  contract  of  in- 
surance the  following  things  must  be  agreed  upon:  (1)  the  subject 
matter,  (2)  the  risk  insured  against,  (3)  the  amount,  (4)  the  dura- 
tion of  the  risk,  (5)  the  premium.  These  matters  not  being  under- 
stood, no  contract  existed. 
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733.  The  contract  of  insurance  is  one  in  which  the 
utmost  good  faith  is  required  of  both  parties.  Each  must 
answer  truthfully  all  questions  put  to  him  concerning  the 
risk.  He  must  also  disclose  all  material  facts  the  conceal- 
ment of  which  would  be  a  violation  of  good  faith.  The 
effect  of  concealing  any  material  fact  is  to  render  the  con- 
tract voidable  at  the  option  of  the  injured  party.  Se*e 
Section  114. 

BuRRiTT  V.  Insurance  Co.,  5  Hill  (N.  Y.)  188  (1843).  Burritt 
was  requested  to  mention  all  buildings  within  ten  rods  of  the  build- 
ing on  which  he  was  applying  for  insurance.  He  failed  to  mention 
a  cabinetmaker's  shop  which  materially  increased  the  risk.  Al- 
though the  omission  was  not  fraudulent,  the  company  refused  to 
pay  the  amount  of  the  loss  which  occurred  later.  Burritt  sued. 
Held,  Burritt 's  failure  to  mention  the  shop  was  fatal.  He  had  been 
called  upon  to  speak  the  whole  truth.  Had  he  told  of  the  cabinet- 
maker's shop,  the  company  would  either  not  have  made  the  con- 
tract at  all  or  only  made  it  on  different  terms. 

734.  When  either  party  makes  a  statement,  voluntarily 
or  in  answer  to  an  inquiry  by  the  other  party,  he  is  obliged 
to  speak  the  truth.  The  law  requires  that  there  shall  be  no 
misrepresentation  on  either  side.  A  misrepresentation  will 
avoid  the  policy  even  though  innocently  made. 

Armour  v.  Transatlantic  Fire  Insurance  Co.,  90  N.  Y. 
450  (1882).  The  insurance  company  issued  a  policy  on  Armour's 
warehouse,  by  the  terms  of  which  other  insurance  was  permitted 
without  notice.  It  was  provided  that  losses  should  be  appor- 
tioned on  the  whole  sum  insured,  and  that  any  misrepresentation 
whatever  should  avoid  the  policy.  Armour's  agent,  Dickinson, 
who  applied  for  the  policy,  mistakenly  stated  that  there  was  already 
$200,000  insurance  upon  the  building,  when  there  was  in  fact  but 
$30,000.  Held  that  the  misrepresentation  even  though  innocently 
made  was  material,  and  Armour  could  not  recover.  The  insurance 
company's  liability  was  greatly  increased  by  the  fact  that  there 
was  only  a  small  amount  of  additional  insurance. 
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735.  "Where  the  insured  in  good  faith  states  his  belief 
or  expectation  as  to  a  future  fact,  the  policy  will  not  be 
avoided  although  the  event  turns  out  contrary  to  the  in- 
sured's belief  or  expectation. 

Kimball  v.  ^Etna  Insurance  Co.,  9  Allen  (Mass.)  540  (1865). 
When  applying  for  fire  insurance  on  his  house  Kimball  stated  that 
the  house  would  soon  be  occupied,  that  he  had  a  man  in  view  who 
was  going  to  occupy  it.  This  statement  was  made  in  good  faith, 
but  before  the  house  was  in  fact  occupied,  it  was  burned  by  an 
incendiary.  Held  that  Kimball  could  recover.  His  promise  was 
made  in  good  faith,  and  his  failure  to  fulfill  it  would  not  avoid  the 
policy  in  the  absence  of  fraud. 

736.  A  warranty  is  a  representation  which  is  made  an 
essential  part  of  the  insurance  contract.  The  effect  of  a 
breach  of  warranty  is  to  make  the  policy  void  at  the  option 
of  the  injured  party,  no  matter  if  the  representation  con- 
cerns an  immaterial  fact.  A  warranty  as  to  location  is 
binding,  and  in  order  for  the  insured  to  recover  it  must 
continue  to  be  true  during  the  term  of  the  policy. 

Lyons  v.  Providence  Washington  Insurance  Co.,  14  R.  I. 
109  (1883).  The  insurance  company  issued  to  Mary  Lyons  a  pohcy 
of  insurance  against  fire,  on  certain  articles  of  furniture,  and  wear- 
ing apparel, "  contained  in  house  No. —  McMillen  Street,  Providence, 
R.  I."  Lyons,  without  the  knowledge  or  consent  of  the  insurance 
company,  removed  the  articles  to  a  house  on  Power  Street,  where 
they  were  destroyed  by  fire.  The  company  refused  to  pay  the  loss 
and  Lyons  sued.  Held  that  she  could  not  recover.  All  material 
statements  in  insurance  policies,  including  the  location  of  the  in- 
sured property,  are  warranties.  They  must  be  true  and  continue 
to  be  true  during  the  life  of  the  policy^,  or  the  insured  cannot  recover 
thereunder. 

Exception.  Goods  may  be  temporarily  removed,  as,  for  ex- 
ample, a  book  from  a  library,  or  a  wagon  from  a  barn,  without 
invalidating  the  insurance.  The  insured  may  recover  if  such 
articles  are  destroyed  when  they  have  been  returned  after  removal, 
but  asually  not  if  they  are  destroyed  while  away. 
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(C)  Conduct  of  the  insured  after  the  policy  is  issued 

737.  An  important  provision  in  most  policies  is  that  any 
change  in  the  interest,  title,  or  possession  of  the  property 
(other  than  by  the  death  of  the  insured),  without  the  com- 
pany's consent,  shall  avoid  the  policy.  This  clause  against 
alienation  is  construed  as  far  as  reasonable  in  favor  of  the 
insured.  Generally,  immaterial  changes  of  interest  which 
do  not  increase  the  risk  are  outside  the  scope  of  this  pro- 
vision. 

LoY  V.  Home  Ins.  Co.,  24  Minn.  315  (1877).  The  insurance 
company  insured  Ley's  dwelling  house  and  its  contents.  The  policy 
provided  that  it  should  be  void  in  case  of  "  a  sale,  transfer,  or  change 
in  title."  Loy  mortgaged  the  premises  and  they  were  sold  under 
foreclosure  proceedings.  After  the  sale,  but  before  the  period  for 
redemption  had  expired,  the  loss  occurred,  Loy  being  still  in  pos- 
session. Held  that  Loy  could  recover.  Neither  the  giving  of  the 
mortgage  nor  the  sale  of  the  premises  on  foreclosure,  the  time 
for  redemption  not  having  expired,  effected  any  change  in  title  or 
possession  of  the  property  under  the  proper  interpretation  of  this 
clause. 

738.  Most  policies  provide  that  they  shall  be  void  if  the 
risk  is  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  insured,  unless  notice  thereof  is  given  the  in- 
surer. The  risk  may  be  increased  either  by  a  change  in  the 
structure  or  use  of  the  property,  or  by  the  introduction  of 
some  practice  which  adds  to  the  chance  of  loss. 

Western  Assurance  Co.  v.  McPike,  62  Miss.  740  (1885). 
The  company  insured  the  dwelling  of  McPike  against  fire.  McPike 
moved  out  and  without  his  knowledge  or  consent  the  premises 
were  used  as  a  retail  liquor  store.  The  company  refused  to  pay 
a  loss,  contending  that  the  use  of  the  building  as  a  saloon  con- 
stituted an  increase  of  the  risk.  Held  that  McPike  could  not 
recover.  The  manner  in  which  the  premises  were  used  caused  an 
increase  of  the  risk. 
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Planters'  Insurance  Company  v.  Sorrells,  1  Baxter  (Tenn.) 
352  (1872).  The  insurance  company  insured  R.  P.  Sorrells  against 
loss  by  fire  on  a  dwelling  house.  It  refused  to  pay  a  loss  on  the 
ground  of  an  increase  of  the  risk  by  the  use  of  the  dwelling  by  W. 
H.  Sorrells,  a  brother  of  the  insured,  as  a  boarding  house.  Held 
that  the  company  was  liable.  The  use  of  the  premises  as  a  boarding 
house  did  not  constitute  an  increase  of  the  risk. 

739.  Another  provision  is  that  against  additional  insur- 
ance. This  applies  to  other  insurance  upon  the  same  in- 
terest, so  that  parties  whose  interests  are  not  identical,  as, 
for  instance,  mortgagor  and  mortgagee,  may  insure  with- 
out violating  such  provision.  Where  there  is  no  provision 
against  other  insurance,  and  other  insurance  is  taken  out 
on  the  same  risk,  the  respective  insurance  companies  are 
liable  proportionately,  all  the  policies  being  considered  as 
one  policy.  Generally,  the  effect  of  taking  out  other  in- 
surance on  the  same  interest  without  the  company's  con- 
sent is  to  make  the  policy  void. 

FuNKE  V.  Minnesota  Farmer's  Mutual  Fire  Insurance  Co. 
29  Minn.  347  (1882).  The  Minnesota  Insurance  Company  insured 
the  dwelling  house  and  furniture  of  Funke  against  loss  by  fire  for 
a  period  of  seven  years.  The  policy  provided  that  it  should  be 
void  in  case  the  insured  procured  any  insurance  from  any  other 
company  on  the  property  insured  without  first  obtaining  the  con- 
sent of  the  secretary  of  the  Minnesota  Company.  Funke  thereafter 
obtained  insurance  on  the  same  property  from  another  company. 
This  last  insurance,  however,  by  reason  of  Funke's  misrepresenta- 
tions, was  void.  After  a  loss  occurred  Funke  sued  the  Minnesota 
Company.  Held,  he  could  not  recover.  By  making  a  subsequent 
agreement  for  the  purpose  of  securing  further  fire  insurance,  with- 
out the  Minnesota  Company's  consent,  he  avoided  the  policy  even 
though  he  could  not  enforce  the  second  insurance  agreement. 

740.  The  ordinary  fire  policy  provides  that  it  shall  be 
void  if  a  building  therein  described  shall  remain  unoccu- 
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pied  and  vacant  for  ten  days.  Where  a  man  is  going  to 
vacate  his  property  for  a  time,  as,  for  instance,  where  he  is 
going  to  leave  it  unoccupied  for  the  summer,  he  should  get 
the  company  to  consent  to  this  by  pasting  a  "  rider  "  upon 
the  policy  agreeing  to  a  temporary  vacancy. 

Continental  Insurance  Co.  op  New  York  v.  Kyle,  124  Ind. 
132  (1890).  The  insurance  company  issued  a  policy  to  Kyle  in- 
suring his  dwelling  house  and  its  contents  against  loss  by  fire.  The 
policy  provided  that  it  should  be  void  if  the  house  became  "vacant 
or  unoccupied."  Kyle's  tenant  moved  out  and  Kyle  rented  the 
house  to  others.  Before  the  new  tenants  moved  in,  but  after  they 
had  made  some  slight  repairs,  the  building  burned  down.  The 
insurance  company  defended  on  the  ground  that  the  house  was 
vacant  and  unoccupied.  Held  that  there  could  be  no  recovery. 
Even  though  a  certain  supervision  was  exercised  over  the  house, 
and  though  it  might  be  said  that  possession  in  a  certain  sense  had 
been  taken  by  the  new  tenants,  the  house  was  vacant  within  the 
meaning  of  the  policy,  and  the  insurance  was  void. 

741.  The  power  to  make  conditions  cannot  be  any 
greater  than  the  power  to  disregard  them.  Therefore,  the 
insurance  company  may  waive  a  breach  of  any  of  the  con- 
ditions of  the  policy.  A  waiver  may  be  made  by  a  duly 
authorized  agent.  Generally,  however,  the  policy  provides 
that  "  agents  are  not  authorized  to  make,  alter,  or  dis- 
charge contracts,"  so  that  the  insured  can  be  safe  only  in 
relying  on  the  waiver  of  a  general  agent,  and  sometimes 
not  even  then. 

Walsh  v.  Hartford  Fire  Insurance  Co.,  73  N.  Y.  5  (1878). 
A  policy  of  insurance  issued  by  the  insurance  company  to  Walsh 
provided  that  a  waiver  of  any  condition  of  the  policy  should  be 
valid  only  when  indorsed  on  the  policy  by  an  agent  duly  authorized 
to  make  such  waiver.  Walsh  asked  Crawford,  the  company's 
general  agent,  to  waive  the  clause  providing  that  the  policy  should 
be  void  in  case  the  premises  were  vacant  and  unoccupied  for  more 
than  fifteen  days.    Crawford  agreed  to  do  this,  but  neglected  to 
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indorse  his  consent  to  the  vacancy  on  the  policy,  although  he  made 
a  memorandum  thereof  in  his  insurance  register.  A  fire  occurred 
and  Walsh  sued  the  insurance  company.  Held  that  he  could  not 
recover.  The  mode  of  waiving  the  conditions  of  the  policy  was 
specified  and  Crawford's  waiver  was  effective  only  when  indorsed 
on  the  policy.  Walsh  was  presumed  to  know  of  the  limitation  of 
Crawford's  authority,  and  the  latter 's  verbal  waiver  did  not  bind 
the  company. 

(D)  What  risks  are  insured  against? 

742.  ]\Iost  insurance  policies  provide  that  the  insurance 
company  "  does  insure  .  .  .  against  all  direct  loss  or  dam- 
age by  fire,  except  as  herein  provided."  Under  this  clause 
it  is  held  that  a  fire  must  be  the  proximate  cause  of  the  loss 
or  damage.  Where  a  building  was  damaged  principally 
by  the  force  of  an  explosion  of  gunpowder,  it  was  held  to 
be  proximately  due  to  a  fire  which  caused  the  ignition  of 
the  gunpowder  and  the  burning  of  the  powder  itself,  so 
that  the  insured  was  entitled  to  recover  under  the  terms  of 
Ills  policy.  So  also  where  an  insured  building  was  damaged 
by  the  fall  of  an  adjacent  building  which  was  on  fire,  al- 
though no  part  of  the  insured  building  was  burned,  the 
damage  suffered  was  held  to  be  proximately  due  to  fire. 

743.  Where  a  man  removes  goods  from  a  burning  build- 
ing and  puts  them  in  an  adjoining  building,  and  the  goods 
are  lost  or  stolen  by  reason  of  the  removal,  the  owner  is 
entitled  to  recover  under  a  fire  policy  if  he  had  reason- 
able ground  for  thinking  that  the  removal  was  necessary 
to  save  the  goods  from  destruction. 

744.  A  fire  policy  also  protects  the  insured  against  fire 
losses  arising  from  mere  ordinary  negligence  or  careless- 
ness. But  if  a  fire  results  from  the  insured 's  gross  or  reck- 
less negligence  or  from  his  fraudulent  or  willful  miscon- 
duct or  violation  of  law,  the  insured  is  not  entitled  to 
recover  under  the  terms  of  his  policy,  as,  for  example, 
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where  a  fire  resulted  from  a  ship  captain's  use  of  turpen- 
tine as  fuel,  in  willful  violation  of  the  law,  while  racing 
his  boat. 


(E)  The  transfer  of  the  policy 

745.  A  fire  insurance  policy  may  be  transferred  with 
the  consent  of  the  company.  Ordinarily,  where  insured 
property  is  conveyed  and  nothing  is  said  about  the  insur- 
ance, the  purchaser  does  not  acquire  title  to  the  insurance 
policy,  and  the  insurance  comes  to  an  end.  If  after  the 
transfer  the  property  burns  down,  the  seller  cannot  re- 
cover on  his  policy  of  insurance  because  he  no  longer  has 
any  interest  in  the  property.  The  purchaser  cannot  re- 
cover because  he  never  made  a  contract  of  insurance  with 
the  company.  In  purchasing  real  estate,  therefore,  it  is  al- 
ways wise  for  the  purchaser  to  contract  for  a  transfer  of 
the  insurance  policy  at  the  time  of  the  delivery  of  the  deed. 

746.  A  fire  insurance  policy  may  not  be  transferred 
without  the  company's  consent  before  a  loss  occurs,  be- 
cause in  making  a  contract  of  insurance  the  company  is 
supposed  to  regard  the  personal  character  of  the  insured, 
and,  while  it  might  be  willing  to  insure  A,  it  does  not  fol- 
low that  it  Vv'ould  be  willing  to  insure  B.  See  Section  167. 
The  sale  of  the  insured  property  without  the  company's 
consent  generally  avoids  the  policy.  But  if  the  company 
assents  to  the  seller's  assignment  of  the  policy  to  the  pur- 
chaser, this  constitutes  a  new  and  original  contract  be- 
tween the  company  and  the  purchaser. 

747.  While  the  insurance  policy  may  not  be  transferred 
without  the  company's  consent  before  a  loss  has  occurred, 
after  the  property  has  been  destroyed  or  damaged  by  fire, 
the  liability  of  the  company  is  fixed,  and  the  owner  of  the 
policy  may,  therefore,  transfer  it  without  the  consent  of 
the  company. 
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(F)  Notice  and  proof  of  loss 

748.  Most  fire  policies  provide  that  the  insured  shall 
give  the  company  **  immediate  notice  "  in  writing  of  the 
occurrence  of  a  fire,  and  furnish  the  company  within  sixty 
days  "  satisfactory  "  proof  of  loss. 

749.  The  requirement  as  to  immediate  notice  of  the 
happening  of  a  fire  is  construed  to  mean  that  the  insured 
must  be  reasonably  diligent  in  notifying  the  company 
thereof  as  soon  as  possible  under  the  circumstances.  The 
same  construction  is  given  to  requirements  that  notice  shall 
be  given  ' '  forthwith  "  or  "  as  soon  as  possible. ' ' 

750.  The  general  rule  is  that  a  failure  to  furnish  proofs 
of  loss  within  the  required  period  does  not  operate  as  a 
forfeiture  of  the  insured's  rights  under  the  policy,  unless 
it  is  expressly  provided  that  such  failure  shall  render  the 
policy  void  or  that  no  action  shall  be  maintained  on  the 
policy  unless  all  its  conditions  have  been  complied  with. 

751.  The  company  may  waive  notice  and  proof  of  loss. 
If  it  does  this  either  expressly  or  impliedly,  and  gives  the 
insured  good  reason  to  believe  that  it  does  not  intend  to  in- 
sist upon  such  notice  and  proof,  he  is  not  bound  to  give 
them. 

752.  Where  the  insured  in  good  faith  furnishes  proof 
of  loss,  which  he  believes  to  be  sufficient,  but  which  in  fact 
contains  some  defects,  it  is  the  company's  duty  to  make 
objection  promptly  if  it  intends  to  rely  on  such  defects. 
Failure  to  object  will  justify  the  insured  in  supposing  that 
he  has  filled  the  requirement. 

BuMSTEAD  V.  Dividend  Mutual  Insurance  Co.,  12  N.  Y. 
81  (1854).  Bumstead  was  insured  in  the  Dividend  Mutual  Insur- 
ance Company.  The  policy  provided  that  in  case  of  loss  the 
insured  should  deliver  to  the  company  a  sworn  statement  thereof, 
verified,  if  required,  by  books  of  account  and  other  proper  vouchers. 
The  insured's  property,  account  books,  and  vouchers  were  all 
destroyed,  and  Bumstead  made  an  honest  general  statement  of  his 
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loss  with  the  best  additional  evidence  he  could  give.  The  company 
defended  on  the  ground  that  he  had  not  furnished  proofs  of  loss  in 
the  manner  required  by  the  policy.  Held  that  he  could  recover. 
The  acceptance  of  the  proofs  furnished  by  Bumstead  without  ob- 
jection involved  a  waiver  of  any  technical  defects. 

QUESTIONS 

1.  Define  fire  insurance. 

2.  What  is  meant  by  an  insurable  interest? 

3.  State  examples  of  various  relations  that  give  rise  to  insurable 
interests. 

4.  A  owns  a  house  and  lot  which  is  mortgaged  to  B  for  $3,000. 
A  agrees  to  sell  the  property  to  C  for  $5,000.  Which  of  these  three 
parties  has  an  insurable  interest  in  the  property? 

5.  At  what  time  must  the  insured  have  an  insurable  interest? 

6.  Need  the  contract  of  insurance  be  in  writing? 

7.  State  the  five  elements  of  valid  oral  insurance  contracts, 

8.  The  Aldine  Insurance  Co.  issued  a  fire  insurance  policy  cover- 
ing the  stock  and  fixtures  of  Vincent  Baer  in  the  amount  of  $5,000. 
The  Aldine  Insurance  Co.  then  reinsured  $2,500  of  this  amount 
in  the  Munich  Insurance  Co.  The  Aldine  Co.  knew  that  Baer  had 
a  bad  reputation  as  a  firebug,  but  neglected  to  state  this  fact  to  the 
Munich  Co.  Baer's  stock  and  fixtures  arc  burned,  and  the  Aldine 
Co.  pays  him  $5,000.  Is  the  Aldine  Co.  entitled  to  recover  $2,500 
from  the  Munich  Co.? 

9.  What  is  the  duty  of  the  insured  with  regard  to  disclosures? 
What  is  the  effect  of  the  concealment  of  any  material  fact? 

10.  What  is  the  effect  of  misrepresentation? 

1 1.  Richardson  applied  for  fire  insurance  in  the  Lincoln  Mutual 
Insurance  Co.  In  his  application  he  stated  that  an  open  fireplace 
in  the  dwelling  house  to  be  insured  would  not  be  used.  Without 
the  knowledge  and  consent  of  Richardson  a  fire  was  built  in  the  fire- 
place and  as  a  result  thereof  the  house  was  destroyed  by  fire.  Is 
Richardson  entitled  to  recover  on  his  policy? 

12.  Define  warranty.  What  is  the  effect  of  a  breach  of  warranty? 

13.  Anderson  insured  his  dwelling  house  in  the  Hibernia  In- 
surance Co.  Will  the  insurance  policy  be  terminated  if  Anderson 
mortgages  his  house  to  Dickson  without  the  company's  consent? 
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Will  the  insurance  policy  be  terminated  if  Anderson  sells  his  house 
to  Lfppincott  without  the  company's  consent? 

14.  Parker  had  a  policy  in  the  Union  Fire  Insurance  Co.,  in- 
suring his  house  and  its  contents  against  fire.  He  kept  a  small 
quantity  of  gasoline  on  the  premises  which  he  used  for  cleansing 
purposes.  In  a  suit  on  the  policy  the  company  defended  on  the 
ground  that  the  use  of  gasoline  constituted  an  increase  of  the  risk. 
Which  wins? 

15.  What  is  the  effect  of  taking  out  other  insurance  on  the  same 
interest  without  the  company's  consent?  May  different  interests 
in  the  same  property  be  insured? 

16.  What  is  the  eflfect  of  leaving  an  insured  property  vacant  or 
unoccupied  for  a  longer  period  than  ten  days? 

17.  Coates  had  a  poUcy  in  the  Standard  Insurance  Co.,  covering 
his  stock  in  trade  and  fixtures.  The  poUcy  provided  that  a  waiver 
of  any  condition  should  be  made  only  through  an  authorized  agent 
by  means  of  an  indorsement  on  the  policy.  Coates  asked  Wright, 
the  company's  agent,  to  waive  one  of  the  conditions  of  the  policy 
and  to  indorse  his  waiver  thereon.  Wright  said  that  it  would  not 
be  necessary  to  indorse  his  waiver  on  the  policy,  and  did  not  do  so. 
In  a  suit  on  the  policy  the  company  defended  on  the  ground  of  a 
breach  of  this  same  condition  of  the  policy.     Which  wins? 

18.  Is  damage  done  to  an  insured  building  by  water,  due  to  the 
efforts  of  firemen  to  extinguish  a  fire  in  an  adjacent  building,  a  risk 
covered  by  the  poUcy? 

19.  Scott's  household  furniture  was  insured  in  the  Beneficial 
Insurance  Co.  The  house  of  Scott's  neighbor,  Kern,  took  fire  and 
Scott,  fearing  that  the  flames  might  spread  to  his  house,  removed 
all  his  furniture  and  placed  it  in  the  lane.  Some  valuable  furniture 
was  stolen.  Is  Scott  entitled  to  recover  from  the  insurance  com- 
pany the  value  of  the  things  thus  stolen? 

20.  May  a  policy  of  fire  insurance  be  transferred  without  the 
company's  consent  after  the  occurrence  of  a  fire?  What  is  the 
reason  for  prohibiting  transfers  of  the  fire  insurance  without  the 
company's  consent  before  a  fire  has  occurred? 

21.  What  is  the  requirement  of  the  usual  form  of  fire  policy 
regarding  notice  of  the  loss  and  proofs  of  loss?  How  are  these 
provisions  of  the  policy  interpreted? 


CHAPTER   LVI 


LIFE  INSURANCE 


753.  Life  insurance  is  a  contract  whereby  one  party, 
called  the  insurer,  promises  to  pay  a  certain  named  sum  to 
a  second  party  upon  the  happening  of  a  certain  death  or  at 
a  designated  time,  in  consideration  of  definite  payments, 
called  premiums,  made  regularly  to  the  insurer.  The  sum 
may  be  payable  to  the  one  whose  life  is  insured,  to  his  ex- 
ecutor or  administrator,  to  a  person  designated  by  him,  or 
to  certain  others  having  an  insurable  interest.  The  person 
to  whom  the  insurance  money  is  payable  is  called  the  bene- 
ficiary. 

(A)  Who  has  an  insurable  interest? 

754.  The  requirement  of  insurable  interest  is  based 
upon  that  principle  of  public  policy  which  prohibits 
wagers.  Obviously  it  would  be  unwise  to  permit  a  man  to 
insure  another's  life  when  thereby  he  would  be  more  in- 
terested in  having  that  life  brought  to  an  end  than  in  hav- 
ing it  continued.  Therefore,  the  law  generally  ordains  that 
when  one  insures  another's  life  he  must  be  so  situated, 
either  by  relationship  or  business  dealings,  toward  the  per- 
son whose  life  is  insured  that  he  will  have  an  interest  to 
preserve  the  life  in  spite  of  the  insurance.  But  in  New 
Jersey  it  appears  that  an  insurable  interest  is  not  required 
in  life  insurance.  Contrary  to  the  rule  in  property  insur- 
ance, the  interest  must  in  life  insurance  exist  at  the  time 
the  policy  is  taken  out.  The  fact  that  the  interest  after- 
wards ceases  to  exist  does  not  invalidate  the  life  insurance. 
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755.  Where  a  man  insures  liis  own  life  and  pays  the 
premiums,  he  may  name  as  beneficiary  one  who  has  no  in- 
surable interest  in  his  life.  Where  the  premiums  are  paid 
by  the  beneficiary,  however,  he  must  have  an  insurable  in- 
terest. A  man  has  an  insurable  interest  in  his  own  life 
to  any  amount  he  chooses  to  pay  premiums  on.  Certain 
relationships  by  blood  or  marriage,  and  certain  commercial 
transactions  give  people  insurable  interests  in  the  lives  of 
others. 

756.  Ordinarily,  no  matter  how  closely  two  people  are 
related,  neither  has  an  insurable  interest  in  the  other's  life 
by  mere  virtue  of  relationship  alone.  There  must  be  an 
expectation  of  pecuniary  benefit.  For  example,  a  parent 
has  an  insurable  interest  in  the  life  of  his  child  on  the 
ground  that  he  is  entitled  to  the  child's  earnings  during 
minority,  and  that  on  reaching  full  age  the  child  is  liable 
to  be  called  on  to  contribute  to  his,  the  parent's,  support. 
A  sister  has  an  insurable  interest  in  the  life  of  a  brother 
who  supports  her. 

757.  Husband  and  wife  have  an  insurable  interest  in 
each  other's  life.  Each  has  a  pecuniary  interest  in  the 
other;  the  wife  is  entitled  to  support,  and  the  husband  is 
entitled  to  his  wife's  services.  A  woman  has  an  insurable 
interest  in  the  life  of  her  betrothed. 

Chisholm  v.  National  Capitol  Life  Insurance  Co.,  52  Mo. 
213  (1873).  Harriet  Chisholm  was  engaged  to  marry  Robert 
Clark.  She  took  out  a  policy  of  insurance  on  his  life  payable  to  her 
as  his  intended  wife.  When  Clark  died  the  company  refused  to 
pay  on  the  ground  that  Chisholm  had  no  insurable  interest  in 
Clark's  life.  She  then  sued  on  the  policy.  Held  that  Chisholm 
could  recover.  She  had  an  insurable  interest  in  Clark's  life,  a  valid 
contract  of  marriage  existing  between  them.  Had  he  lived  and 
violated  the  contract  she  could  have  sued  him  for  damages  for 
breach  of  promise.  Had  the  engagement  to  marry  been  performed, 
then  as  his  wife  she  would  have  been  entitled  to  support. 
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758.  When  a  person  acquires  a  commercial  interest  in 
the  life  of  another,  he  may  protect  that  interest  by  insur- 
ance. A  creditor  may  insure  his  debtor's  life,  a  partner 
his  co-partner's,  or  a  surety  the  life  of  his  principal.  But 
a  creditor  in  insuring  the  life  of  his  debtor  must  take  care 
that  the  transaction  does  not  become  a  mere  wagering  con- 
tract. In  order  to  prevent  speculation  on  the  debtor's  life 
a  creditor  will  not  be  allowed  to  recover  on  a  policy  on  a 
debtor's  life  in  an  amount  wholly  disproportionate  to  the 
amount  of  the  debt.  He  may  take  out  a  policy  for  an 
amount  which  will  give  him  reasonable  protection  under 
the  circumstances,  but  the  amount  of  the  policy  must  not 
be  so  greatly  in  excess  of  the  debt  that  it  is  clear  he  is 
wagering  upon  his  debtor's  life, 

Cammack  v.  Lewis,  15  Wall.  (U.  S.)  643  (1873).  John  E. 
Lewis  owed  $70  to  Cammack,  which  he  was  not  able  to  pay.  At 
Cammack 's  suggestion  Lewis  insured  his  life  in  the  New  Jersey 
Mutual  Life  Insurance  Company  for  $3,000,  Cammack  paying  the 
first  premium  and  agreeing  to  pay  the  others.  Lewis  then  as- 
signed the  policy  to  Cammack.  Lewis  died  seven  months  after- 
wards and  Cammack  collected  $3,000  from  the  company.  Lewis's 
administratrix,  Maggie  Lewis,  then  sued  Cammack  to  recover  this 
insurance  money.  Held  that  she  was  entitled  to  receive  from 
Lewis  the  $3,000  less  the  amount  of  his  debt  and  the  premium  paid. 
As  far  as  Cammack  was  concerned,  insurance  of  $3,000  to  secure  a 
debt  of  $70  was  a  mere  wager.  The  disproportion  between  Cam- 
mack's  real  interest  and  the  amount  to  be  received  by  him  deprived 
it  of  all  pretense  to  be  an  honest  effort  to  secure  the  payment  of  his 
debt. 

(B)  Formation  of  the  contract 

759.  Much  of  what  was  said  about  the  formation  of  a 
contract  and  the  construction  of  the  policy  in  property  in- 
surance is  generally  applicable  to  life  insurance.  It  is 
doubtful  in  some  states  whether  or  not  private  individuals 
have  the  right  to  issue  policies  of  life  insurance,  and  as  a 
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practical  matter  the  insurance  departments  of  the  various 
states  will  seldom  license  individuals  to  do  so. 

760.  Generally,  it  may  be  said  that  the  concealment  of 
any  material  fact  will  avoid  a  policy  of  life  insurance.  A 
fact  is  material  if  knowledge  of  it  would  influence  the  par- 
ties in  making  the  contract.  It  is  not  necessary  that  it  shall 
increase  the  risk  or  contribute  to  the  loss.  The  insurer 
ought  to  scrutinize  very  carefully  the  answers  in  the  ap- 
plication. If  the  applicant  neglects  to  answer  a  question 
or  answers  it  imperfectly  the  issue  of  a  policy  by  the  in- 
surer will  be  held  to  be  a  waiver  of  such  neglect  or  imper- 
fection.   See  Section  733. 

Phocntx  Insurance  Co.  v.  Raddin,  120  U.  S.  183  (1886). 
Sewell  Raddin  applied  for  insurance  on  the  life  of  his  son,  Charles 
E.  Raddin.  In  answer  to  a  question  containing  four  interrogatories 
as  follows:  "Has  any  other  application  been  made  for  assurance? 
If  so,  with  what  results?  What  amounts  are  now  assin-ed  on  the 
life  of  the  party?  And  in  what  companies?"  Raddin  replied, 
"$10,000  Equitable  Life  Assurance  Co."  In  an  action  on  the 
policy  the  company  defended  on  the  ground  of  the  intentional 
concealment  by  Sewell  Raddin  of  the  fact  that  within  three  weeks 
before  the  issue  of  the  policy  he  had  applied  to  two  other  com- 
panies for  additional  insurance  on  his  son's  life  each  of  which  had 
declined  to  take  the  risk.  Held  that  the  answers  were  not  warranties 
but  representations  which  were  required  to  be  substantially  true. 
However,  as  this  question  appeared  to  be  imperfectly  answered  the 
issue  of  the  policy  without  further  inquiry  was  a  waiver  of  the  im- 
perfections of  the  answer  and  rendered  the  omission  to  answer  more 
fully  immaterial.    Raddin  was,  therefore,  allowed  to  recover. 

761.  All  statements  in  life  insurance  policies  are  re- 
garded as  being  made  at  the  time  of  the  delivery  of  the 
policy  to  the  insured.  If,  therefore,  between  the  time  of 
signing  his  application  and  the  delivery  of  the  policy  any 
change  takes  place  in  the  insured 's  condition  he  should  dis- 
close this  fact  to  the  insurance  company.    A  change  in  the 
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insured's  condition,  whether  made  known  to  the  company 
or  not,  may  have  the  effect  of  invalidating  the  insurance. 

Cable  v.  U.  S.  Life  Insurance  Co.,  Ill  Fed.  19  (1901).  Cable 
applied  to  the  insurance  company  for  a  life  insurance  policy.  In  his 
application  he  warranted  that  he  had  never  had  pneumonia  and 
further  agreed  that  the  policy  should  take  effect  only  upon  "pay- 
ment of  the  first  premium  and  delivery  of  the  policy  during  his  life- 
time, sound  health  and  insurable  condition."  When  the  policy 
was  ready  and  tendered  to  Cable  he  refused  to  accept  it  on  the  ground 
that  he  wanted  to  consult  with  his  friend  George  S.  Lord.  Shortly 
aftei*wards  Cable  was  taken  ill  with  acute  pneumonia.  Three  days 
later  the  company's  solicitor  tendered  the  policy  to  Lord  as  Cable's 
agent  who  accepted  the  same  and  paid  the  first  premium.  The 
solicitor  asked  Lord  how  Cable  was  and  Lord  said,  "No  worse  than 
he  had  been  for  the  past  forty-eight  hours."  The  company  had 
no  knowledge  of  Cable's  illness  until  after  his  death  five  days  later. 
The  company  refused  to  pay  the  amount  of  the  policy  and  Cable's 
administratrix  sued.  Held  that  she  could  not  recover.  It  was  the 
duty  of  Lord  as  Cable's  agent  fully  to  disclose  his  condition.  His 
partial  statement  was  misleading  and  not  such  as  to  put  the  agent 
on  inquiry.  The  delivery  of  the  policy  under  such  circumstances 
did  not  create  a  contract  of  insurance  even  though  Lord  was  not 
guilty  of  intentional  fraud. 

762.  Failure  to  pay  the  first  premium  in  the  case  of  life 
insurance  generally  prevents  the  policy  from  taking  effect, 
while  the  failure  to  pay  subsequent  premiums  gives  the 
company  the  right  to  declare  a  forfeiture  of  the  policy. 
The  person  paying  the  premiums  on  a  life  insurance  policy 
should,  therefore,  be  careful  to  pay  before  the  last  day  for 
payment  expires. 

(C)  Beneficiaries 

763.  Where  a  person  insures  his  life  and  designates  an- 
other as  beneficiary,  he  has  ordinarily  no  right  to  change 
the  beneficiary  so  as  to  make  the  policy  payable  to  some- 
body else  without  the  original  beneficiary's  consent,  unless 
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he  has  expressly  reserved  that  right.  But  if  the  person 
whose  life  is  insured  avoids  the  policy  in  any  way,  the 
beneficiary  may  not  recover  from  the  company. 

764.  The  beneficiary  has  a  vested  interest  in  the  policy, 
except  in  "Wisconsin,  and  even  though  he  should  die  before 
the  person  whose  life  is  insured,  the  proceeds  of  the  policy 
will  pass  to  the  beneficiary's  estate  rather  than  to  the 
estate  of  the  one  whose  life  is  insured.  But  the  latter  may, 
as  a  rule,  when  taking  out  the  insurance,  reserve  the  right 
to  change  the  beneficiary.  If  he  fails  to  change  the  bene- 
ficiary, however,  and  thereafter  dies,  the  beneficiary  or  his 
estate  is  entitled  to  the  insurance  money. 

Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195  (1888). 
Thomas  L.  Hume,  while  insolvent,  insured  his  life,  naming  his  wife 
and  his  children  as  beneficiaries.  When  Hume  died,  he  was  heavily 
indebted  to  the  Central  Bank.  His  widow  collected  the  insurance 
and  the  bank  sued  her  to  have  .the  insurance  money  applied  to  the 
payment  of  Hume's  debt.  Held  that  the  wife  and  children  took  a 
vested  interest  in  the  proceeds  of  the  policy,  of  which  Thomas  L. 
Hume  could  not  deprive  them.  Neither  have  the  personal  repre- 
sentatives or  the  creditors  of  the  insured  any  interest  in  the  pro- 
ceeds of  such  policies,  which  belong  exclusively  to  the  beneficiaries 
to  whom  they  are  payable. 

765.  The  rights  of  the  beneficiary  in  any  case,  however, 
will  depend  upon  the  terms  of  the  policy.  He  may  get  a 
vested  interest  in  the  policy  as  above  set  forth,  or  the 
policy  may  provide  that  his  interest  therein  shall  be  de- 
feated by  the  happening  of  some  event,  as,  for  instance,  his 
death  during  the  lifetime  of  the  insured. 

(D)  Suicide;  execntion  for  crime 

766.  Generally,  the  policy  provides  that  it  does  not 
cover  death  by  the  hands  of  the  insured  or  by  the  hands 
of  justice,  or  in  violation  of  the  law.     In  the  absence  of 
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such  provision  the  policy  will  usually  not  be  avoided  in  case 
the  insured  commits  suicide,  if  the  policy  is  payable  to  a 
designated  beneficiary,  and  not  to  the  estate  of  the  insured. 
The  reason  of  this  rule  is  that  suicide  is  regarded  as  one  of 
the  risks  assumed  by  the  insurer.  But  in  the  United  States 
courts  and  the  New  York  courts  the  rule  does  not  obtain, 
and  suicide  avoids  the  policy. 

Patterson  v.  Natural  Premium  Mutual  Life  Insurance 
Co.,  100  Wis.  118  (1898).  Patterson  insured  his  life,  naming  his 
children  as  beneficiaries.  Four  months  later  he  committed  suicide. 
The  company  defended  on  the  ground  that  suicide,  while  Patterson 
remained  sane,  was  not  a  risk  covered  by  the  policy.  Held  that  the 
beneficiaries  could  recover.  Since  third  persons  were  the  bene- 
ficiaries, Patterson's  intentional  self-destruction  while  sane  did  not 
avoid  the  policy  in  the  absence  of  any  provision  therein  to  that 
effect. 

767.  Even  though  the  policy  fails  to  provide  that  the 
insurer  shall  not  be  liable  in  case  of  the  death  of  the  party 
whose  life  is  insured  at  the  hands  of  the  Government,  the 
beneficiary  cannot  ordinarily  enforce  payment  if  the  death 
occurs  by  reason  of  execution  for  crime. 

(E)  Notice  and  proof  of  death 

768.  Life  insurance  policies  generally  require  imme- 
diate notice  to  the  company  of  the  death,  and  the  furnish- 
ing of  satisfactory  proof  thereof.    See  Sections  749  to  752. 

QUESTIONS 

1.  Define  life  insurance.     Insurer.     Beneficiary. 

2.  What  is  an  insurable  interest?  When  must  an  insurable 
interest  exist?  What  is  the  reason  for  requiring  an  insurable 
interest? 

3.  State  examples  of  various  relationships  which  give  rise  to  an 
insurable  interest.    Have  husband  and  wife  an  insurable  interest  in 
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each  other's  Ufe?    What  is  the  rule  with  regard  to  insurance  taken 
out  by  a  creditor  on  the  life  of  his  debtor? 

4.  Mallory  applied  for  a  policy  of  insiu-ance  in  the  Prudence 
Life  Insurance  Co.  One  of  the  questions  in  the  apphcation  was: 
"Has  the  appUcant  ever  had  any  disease  of  the  lungs?",  to  which 
Mallory  rephed  "No."  In  fact  Mallory  had  had  a  severe  attack  of 
pneumonia  six  months  previously.  Could  the  company  success- 
fully defend  a  suit  on  the  policy  on  the  ground  of  Mallory 's  neglect 
to  disclose  this  fact? 

5.  What  is  the  effect  of  failure  to  pay  the  first  premium? 

6.  May  a  person  whose  life  is  insured  change  the  beneficiary 
without  the  latter's  consent? 

7.  What  are  the  riles  with  regard  to  suicide?  Execution  for 
crime? 


BOOK  FIFTH 
THE   ESTATES  OF  DECEDENTS 


PART  I 
THE  MANAGEMENT  OF  DECEDENTS'  ESTATES 


CHAPTER  LVII 

THE     GRANTING     OF     AUTHORITY    TO     ADMINISTRATORS     AND 
EXECUTORS,    AND    THE    REVOCATION    THEREOF 

769.  In  this  book  we  shall  consider  the  duties  of  those 
who  take  charge  of  the  estates  of  decedents  from  the  time 
they  qualify  until  they  file  their  final  accounts.  An  execu- 
tor is  a  person  appointed  by  the  testator  to  take  charge  of 
his  estate.  An  administrator  is  a  person  appointed  by  pub- 
lic authority  to  take  charge  of  the  estate  of  a  decedent  who 
did  not  appoint  an  executor,  or  whose  executor  has  not 
wound  up  the  estate. 

770.  The  executor  is  appointed  by  will.  But  he  does  not 
derive  his  authority  entirely  therefrom.  In  order  to  make 
the  executor's  authority  complete,  it  is  necessary  that  he 
shall  have  signified  his  acceptance  of  the  appointment  by 
proving  the  will,  taking  an  oath  to  perform  his  duties  as 
executor,  and  receiving  letters  testamentary  from  the  pub- 
lic official  who  has  charge  of  such  matters.  The  letters  tes- 
tamentary constitute  a  certificate  of  the  executor's  author- 
ity. 

(A)  Proving  the  will 

771.  The  duty  of  proving  the  will  rests  upon  the  person 
who  is  thereby  appointed  to  take  charge  of  the  decedent's 
estate.    The  executor  should,  therefore,  duly  offer  the  will 
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for  probate  in  the  probate  court.  Where  the  executor  has 
custody  of  the  will,  but  does  not  desire  to  qualify  as  execu- 
tor, he  should  formally  renounce  the  office  of  executor,  and 
file  the  will  safely  in  the  proper  office.  When  the  executor 
renounces  or  does  not  qualify,  the  probate  court  will  ap- 
point an  administrator  with  the  will  annexed.  If  the  ex- 
ecutor fails  to  prove  the  will,  any  person  having  a  valid  in- 
terest therein  may  offer  it  for  probate. 

772.  To  get  a  will  admitted  to  probate  it  must  be  for- 
mally proved  in  the  probate  court.  This  task  is  begun  by 
filing  a  petition  for  probate.  If  the  executor  makes  the  pe- 
tition, he  sets  forth  that  he  is  the  executor  named  in  the 
will,  the  place  and  date  of  death  of  the  deceased,  together 
with  his  last  domicile,  the  estimated  value  of  the  property, 
the  names  and  residences  of  the  surviving  spouse  and  next 
of  kin.  He  also  states  that  the  instrument  offered  is  the  de- 
cedent's last  will  and  testament,  and  asks  to  be  appointed 
as  executor.  The  will  may  usually  be  admitted  to  probate 
without  further  procedure  other  than  proof  by  the  oaths 
of  one  or  more  of  the  witnesses  of  the  fact  that  the  tes- 
tator signed  the  will.  In  many  states,  however,  when  the 
executor  offers  the  will  for  probate,  notice  must  be  given 
to  interested  parties  either  personally  or  by  advertisement. 
If  it  appears  that  the  parties  interested  do  not  object,  pro- 
bate will  usually  be  granted  upon  the  testimony  of  one  or 
more  witnesses. 

(B)  Qualifications  of  executors  and  administrators 

773.  The  next  question  to  be  treated  concerns  the  ap- 
pointment of  executors  and  administrators.  In  the  case  of 
a  will  it  is  plain  enough  that  the  naming  of  the  executor  is 
done  by  the  decedent  who  has  made  the  will.  If  the  dece- 
dent has  died  without  a  will,  the  widow  or  widower  is  first 
entitled  to  receive  a  certificate  of  authority  to  manage  and 
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settle  the  decedent's  estate,  called  letters  of  administration. 
If  there  is  no  surviving  spouse,  the  persons  next  entitled 
are  the  next  of  kin,  who  under  the  statute  of  distribution  of 
the  particular  state  would  receive  the  residue  of  the  per- 
sonal property,  or  a  share  thereof,  after  payment  of  debts. 
In  general,  it  may  be  said  that  the  order  of  preference  is  as 
follows:  first,  widow  or  widower  of  the  decedent;  second, 
children;  third,  grandchildren  and  other  lineal  descend- 
ants; fourth,  father  or  mother;  fifth,  brothers  and  sisters; 
sixth,  descendants  of  deceased  brothers  and  sisters ;  seventh, 
grandfather  or  grandmother;  eighth,  uncles  or  aunts; 
ninth,  cousins;  tenth,  creditors  or  other  proper  persons. 

774.  Valid  reasons  may  justify  a  departure  from  this 
order  in  certain  cases.  For  example,  one  who  occupies  a 
hostile  position  toward  the  estate  should  not  be  appointed. 
Neither  should  minors,  drunkards,  weak-minded  or  insol- 
vent persons  be  appointed.  When  persons  are  in  the  same 
degree  of  relationship  to  the  decedent,  males  are  generally 
preferred  to  females.  The  older  one  of  two  applicants  is 
often  chosen  when  there  is  no  better  way  to  decide  between 
them. 

(C)  Varions  kinds  of  executors  and  administrators 

775.  If  the  decedent's  will  does  not  name  an  executor, 
or  the  person  named  is  unable  or  unwilling  to  act,  an  ad- 
ministrator cum  testamento  annexo  (with  the  will  an- 
nexed) is  appointed.  Such  an  administrator  is  generally 
called  an  administrator  c.  t.  a.  The  administrator  c.  t.  a. 
differs  from  an  ordinary  administrator  in  that  his  duties 
are  sometimes  marked  out  by  the  terms  of  the  will,  while  an 
ordinary  administrator  has  no  will  to  guide  him. 

776.  If  an  estate  has  been  partially  wound  up  by  an 
executor  or  administrator,  who  dies  or  is  removed  before 
he  has  fulfilled  all  his  duties,  it  becomes  necessary  to  ap- 
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point  a  successor.  This  successor  is  called  an  administrator 
de  bonis  non,  whose  duty  it  is  to  manage  and  wind  up  the 
affairs  of  the  estate  not  already  settled  by  the  first  adminis- 
trator. If  a  decedent  has  left  a  will,  and  his  executor  or 
administrator  has  died  or  been  removed  before  the  estate  is 
wound  up,  the  successor  is  called  an  administrator  de  bonis 
non  cum  testamento  annexo.  The  duty  of  this  adminis- 
trator is  to  finish  the  work  left  uncompleted  by  his  prede- 
cessor, pursuant  to  the  terms  of  the  will. 

777.  An  administrator  pendente  lite  is  an  administrator 
who  is  appointed  to  take  charge  of  the  affairs  of  an  estate 
pending  the  settlement  of  a  dispute  concerning  the  estate 
which  has  arisen  among  the  interested  parties.  An  admin- 
istrator of  this  kind  proceeds  with  the  settlement  of  the 
estate,  and  as  soon  as  it  is  learned  which  of  the  disputants 
is  in  the  right,  a  regular  administrator  is  appointed  and 
the  administrator  pendente  lite  turns  over  the  estate  in  his 
hands  to  his  successor. 

778.  In  several  of  the  states  an  officer  designated  as  the 
' '  public  administrator  ' '  is  appointed  by  law  to  administer 
the  estates  of  decedents  in  certain  cases.  He  may  be  en- 
titled to  act  in  estates  where  the  decedent  has  left  no  rela- 
tives, or  where  the  relatives  refuse  to  act,  and  in  certain 
other  proper  cases.  His  duties  are  in  general  similar  to 
those  of  an  ordinary  administrator. 

779.  An  executor  de  son  tort  is  a  person  who  wrongful- 
ly intermeddles  with  the  estate  of  a  decedent  and  presump- 
tuously takes  it  upon  himself  to  manage  its  affairs.  Since 
he  has  assumed  to  be  an  executor,  he  is  liable  to  the  right- 
ful executor  or  administrator  for  whatever  property  be- 
longing to  the  estate  comes  into  his  hands.  While  he  is  not 
entitled  to  compensation  for  his  services,  he  may  claim 
credit  for  the  legal  debts  of  the  decedent  paid  by  him. 
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(D)  Bonds  of  executors  and  administrators 

780.  Administrators  in  almost  all  cases  are  required  to 
file  bonds  for  the  faithful  performance  of  the  duties  of 
their  office.  In  most  of  the  states  executors  are  also  re- 
quired to  file  bonds  for  the  faithful  fulfillment  of  their 
duties  unless  the  filing  of  such  bonds  is  expressly  dispensed 
with  under  the  terms  of  the  will. 

(E)  Bevocation  of  the  authority  of  executors  and  adminis- 
trators 

781.  The  ordinary  rules  applicable  to  any  fiduciary 
apply  in  the  case  of  executors  and  administrators.  For 
any  breach  of  the  duties  of  their  trust  they  may  be  re- 
moved by  the  power  which  appointed  them.  An  applica- 
tion for  their  removal  may  be  made  by  any  person  having 
an  interest  in  the  estate.  The  authority  of  an  executor  or 
administrator  is  subject  to  revocation  for  any  act  of  gross 
neglect  or  wilful  misconduct  such  as  the  use  of  his  posi- 
tion to  obtain  an  unlawful  personal  profit. 


QUESTIONS 

1.  Distinguish  between  the  oflSces  of  executor  and  adminis- 
trator. 

2.  What  steps  are  necessary  to  make  the  executor's  authority 
complete? 

3.  Enumerate  the  facts  which  should  be  set  forth  in  a  petition 
for  probate. 

4.  Enumerate  the  persons  who  may  be  entitled  to  letters  of 
administration  on  the  estate  of  a  decedent  where  there  is  no  com- 
petent executor. 

5.  What  persons  should  not  be  appointed  administrator? 

6.  Define  (a)  administrator  cum  testamento  annexo,  (b)  ad- 
ministrator de  bonis  non,  (c)  administrator  de  bonis  non  cum  testa- 
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mento  annexo,  {d)  administrator  pendente  lite,  (e)  executor  de  son 
tort,  (J)  public  administrator. 

7.  What  security  is  required  of  executors  and  administrators 
for  the  faithful  performance  of  their  duties? 

8.  When  may  executors  and  administrators  be  removed?     By 
whom?    On  whose  application? 


CHAPTER   LVIII 

THE    DUTIES    OF    EXECUTORS    AND    ADMINISTRATORS    AFTER 
THEY    HAVE   QUALIFIED 

782.  Executors  and  administrators  have  generally 
much  the  same  duties,  except  that  administrators  are  not 
ordinarily  required  to  prove  a  will.  Hereafter  when  men- 
tion is  made  of  an  executor  it  must  he  understood  that  the 
remarks  apply  to  an  administrator  also.  In  general  the 
duties  of  an  executor  are  as  follows:  (1)  to  ..bury  the 
decedent;  (2)  to  give  public  notice  of  his  appointment; 
(3)  to  file  an  inventory  and  appraisal;  (4)  to  collect  what 
belongs  to  the  estate;  (5)  to  pay  the  decedent's  debts  and 
the  costs  of  administering  the  estate;  (6)  to  pay  the  suc- 
cession taxes  and  other  taxes  in  proper  cases;  (7)  to  file 
an  account;  (8)  to  have  his  account  settled;  (9)  to  dis- 
tribute the  balance  in  his  hands  among  the  persons  entitled. 
We  shall  briefly  discuss  each  of  these  duties. 

(A)  The  first  step:  to  bury  the  decedent 

783.  The  first  duty  of  the  executor  is  to  see  that  the 
decedent's  body  is  disposed  of  in  accordance  with  the 
wishes  expressed  by  the  decedent.  If  the  decedent  has  not 
made  known  his  wishes  as  to  the  mode  of  burial,  the  ex- 
ecutor should  see  that  his  remains  are  buried  in  a  manner 
suitable  to  his  circumstances  and  station.  It  often  hap- 
pens, however,  that  the  decedent  is  buried  before  the  ex- 
ecutor qualifies,  and  even  before  the  contents  of  the  will 
are  known. 
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(B)  The  second  step:  to  give  public  notice  of  one's  apj^oint- 

ment 

784.  After  the  executor  has  been  appointed,  and  has 
fully  qualified,  public  notice  of  his  appointment  must  be 
given,  by  advertisement  or  otherwise.  The  purpose  of  this 
requirement  is  to  expedite  the  settlement  of  the  estate  by 
promptly  informing  creditors  and  other  interested  parties 
as  to  such  appointment. 

(G)  The  third  step:  to  file  an  inventory  and  appraisal 

785.  The  statutes  of  all  the  states  require  that  the  ex- 
ecutor make  and  file,  or  cause  to  be  made  and  filed,  within 
a  fixed  time,  an  inventory  and  appraisal  of  the  goods, 
chattels,  and  credits  of  the  deceased.  If  this  is  filed,  and 
the  executor  or  administrator  learns  subsequently  of  other 
assets  belonging  to  the  estate,  he  should  make  and  file  an 
inventory  and  appraisal  of  them  also.  But  in  some  states 
he  is  required  only  to  account  for  after-discovered  assets, 
without  being  obliged  to  file  an  inventory  and  appraisal 
of  them. 

786.  The  inventory  and  appraisal  should  include  all 
bonds,  notes,  and  other  evidences  of  debt  due  to  the  dece- 
dent, as  well  as  all  other  claims  and  demands  for  money, 
and  all  kinds  of  personal  property  owned  by  the  decedent 
at  the  time  of  his  death.  If  the  executor  himself  owes  the 
decedent  any  money  he  should  include  his  own  debt  in 
the  list. 

(D)  The  fourth  step:  to  collect  what  belongs  to  the  estate 

787.  The  executor  should  gather  in  all  the  personal 
property  belonging  to  the  estate.  This  includes  moneys 
due  on  life  insurance  policies  which  are  made  out  in  favor 
of  the  decedent  or  his  estate.  If  the  policy  is  payable  to 
the  decedent's  widow  or  children  the  executor  has  no  right 
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to  the  proceeds,  for  such  policies  belong  to  the  beneficiaries. 
See  Section  764. 

788.  If  the  decedent  has  been  in  business  for  himself, 
the  executor  should,  as  a  rule,  close  the  business  out  as 
soon  as  possible.  A  delay  in  doing  this,  however,  may  be 
justified  if  the  executor  finds  it  necessary  to  run  the  busi- 
ness for  a  while  in  order  to  avoid  the  heavy  loss  sometimes 
incident  to  a  sudden  closing  out.  The  executor  of  a  de- 
ceased partner  has  nothing  to  do  with  partnership  effects. 
The  right  to  liquidate  the  firm's  affairs  belongs  to  the  sur- 
viving partner.    See  Sections  395  and  396. 

789.  An  executor  generally  has  nothing  to  do  with  real 
estate  unless  special  authority  is  conferred  by  the  will.  In 
the  absence  of  such  authority  he  should  not  collect  rents 
accruing  after  the  decedent's  death.  He  should,  however, 
collect  arrears  of  rent  which  have  fallen  due  in  the  dece- 
dent's lifetime.  If  the  decedent  in  his  lifetime  has  made 
a  contract  to  sell  certain  real  estate,  but  the  deed  has  not 
been  executed,  it  is  considered  that  the  decedent  has  con- 
verted the  real  estate  into  personalty,  and,  if  the  contract 
is  afterwards  carried  out,  the  executor  will  be  entitled  to 
the  proceeds  of  the  real  estate. 

790.  Usually  an  executor  should  not  undertake  to  in- 
vest the  funds  coming  into  his  hands.  His  duty  is  to  wind 
up  the  estate.  When  he  converts  property  into  cash  he 
should  promptly  deposit  the  cash  to  the  credit  of  the  estate 
with  some  responsible  banking  institution.  Sometimes, 
however,  where  the  estate  will  remain  unsettled  for  years, 
he  may  invest  money  in  his  hands,  in  order  to  make  it  more 
productive. 

(E)   The  fifth  step:  to  pay  the  costs  of  administering  the 
estate  and  the  decedent's  debts 

791.  It  is  the  duty  of  the  executor  to  pay  the  decedent's 
debts.    Whenever  possible,  he  should  pay  debts  promptly 
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in  order  that  interest  may  not  be  charged,  but  if  the  estate 
is  insolvent  he  must  beware  of  paying  any  creditor  more 
than  his  proper  share.  In  many  states  certain  debts  are 
entitled  to  priority  in  payment.  Generally,  the  order  of 
preference  is  about  as  follows:  (1)  funeral  expenses  and 
costs  of  administration;  (2)  expenses  of  last  illness;  (3) 
judgment  debts  in  some  states;  (4)  in  Georgia,  Maryland, 
New  York,  Pennsylvania,  and  South  Carolina  claims  for 
rent  not  exceeding  one  year;  (5)  servants'  wages  not  ex- 
ceeding one  year  in  Alabama,  Arkansas,  California,  Dela- 
ware, Illinois,  Indiana,  Kansas,  Maryland,  Massachusetts, 
Missouri,  Montana,  North  Carolina,  Ohio,  Oregon,  and 
Pennsylvania. 

792.  Where  the  personal  property  is  insufficient  to  pay 
all  the  debts  it  is  necessary  to  sell  real  estate  to  make  up 
the  deficit.  Usually  the  real  estate  goes  directly  to  the 
relatives  in  case  there  is  no  will,  and  to  the  persons  to 
whom  it  is  left  in  case  there  is  a  will.  The  testator  may 
give  his  executor  an  express  power  to  sell  real  estate  to  pay 
debts  in  case  the  personal  estate  is  insufficient  for  that 
purpose. 

793.  In  all  the  states  statutes  confer  upon  the  court 
which  has  supervision  of  decedents'  estates  power  to  order 
the  sale  of  the  real  estate  of  a  decedent  for  purposes  of  ad- 
ministration, such  as  the  payment  of  debts.  The  statutes 
designate  the  person  who  may  apply  for  such  an  order. 
Generally  the  right  is  conferred  upon  the  executor  or  ad- 
ministrator and  creditors  of  the  decedent.  The  time  within 
which  an  application  must  be  made  is  usually  fixed  by  law. 
If  no  time  is  so  fixed,  the  application  must  be  made  within 
a  reasonable  time. 
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(P)  The  sixth  step:  to  pay  the  succession  taxes  and  other 
taxes  in  proper  cases 

794.  An  executor  should  pay  all  taxes  for  which  the 
decedent  was  personally  liable  at  the  time  of  his  death. 
Such  taxes  may  be  considered  as  debts  due  by  the  decedent. 
Executors  are  mostly  concerned  with  the  payment  of  suc- 
cession or  collateral  inheritance  taxes.  While  these  taxes 
are  really  payable  by  the  beneficiaries,  it  is  usually  the 
executor's  duty  to  see  that  they  are  paid. 

795.  Succession  or  collateral  inheritance  taxes  are  those 
imposed  by  government  upon  the  privilege  of  taking  and 
enjoying  the  property  of  a  decedent.  They  are  payable 
with  certain  exceptions  by  all  beneficiaries  to  whom  any 
interest  in  the  estate  of  a  decedent  is  transmitted.  See 
Section  811.  The  rate  of  taxation  varies  in  different  juris- 
dictions from  one  to  five  per  cent.  These  taxes  are  only 
imposed  upon  estates  where  the  net  amount  passing  to  col- 
laterals exceeds  a  certain  minimum,  which  varies  in  the 
different  states,  for  the  most  part  ranging  from  $250  to 
$1,000. 

796.  In  general,  succession  taxes  are  imposed  on  every 
interest  passing  to  an  heir  or  other  beneficiary,  although 
certain  classes  of  persons  are  usually  exempted  by  the  ex- 
press terms  of  the  statutes  from  the  payment  of  these 
taxes.  Ordinarily,  the  parents,  widow  or  widower,  children 
and  other  descendants  of  the  decedent  born  in  lawful  wed- 
lock are  exempted  from  the  payment  of  succession  taxes. 
In  some  states  charitable,  educational,  and  religious  insti- 
tutions are  also  exempted. 

797.  A  legacy  given  and  accepted  in  full  satisfaction  of 
a  debt  is  not  usually  taxable,  except  in  New  York.  But 
where  there  was  no  legal  obligation  upon  the  decedent  to 
pay  and  the  legacy  is  given  as  a  gratuity  for  services  ren- 
dered without  expectation  of  reward,  it  will  be  subject  to 
the  tax. 
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QUESTIONS 

1.  Enumerate  the  duties  of  executors  and  administrators. 

2.  What  is  the  executor's  duty  with  regard  to  the  remains  of 
the  deceased? 

3.  What  notice  should  the  executor  give  of  his  appointment? 

4.  How  should  the  executor  account  for  assets  of  the  estate 
coming  into  his  hands?  What  should  be  included  in  the  inventory 
and  appraisal? 

5.  What  is  the  executor's  duty  with  regard  to  life  insurance 
policies?  What  action  should  be  taken  by  the  executor  in  regard  to 
the  decedent's  business? 

6.  What  authority  has  the  executor  over  the  decedent's  real 
estate? 

7.  When  should  the  executor  invest  funds  belonging  to  the 
estate? 

8.  When  should  the  executor  jjay  the  decedent's  debts?  Give 
the  order  in  which  debts  should  generally  be  paid.  What  steps 
should  the  executor  take  in  case  the  personal  estate  is  insufficient 
to  pay  debts? 

9.  What  taxes  are  generally  imposed  upon  the  estates  of 
decedents?     Who  is  generally  exempted  from  the  payment  of  these 

taxes? 

10.  In  answering  the  foregoing  questions  about  the  duties  of 
executors,  to  what  extent  will  your  answers  cover  the  duties  of 
administrators  also? 


CHAPTER   LIX 

THE    ACCOUNTS    OP    EXECUTORS    AND    ADMINISTRATORS,    AND 
THE   FINAL   STEPS   IN    CLOSING   AN   ESTATE 

(A)  The  seventh  step:  to  file  an  account 

798.  It  is  the  duty  of  the  executor  to  keep  an  accurate 
record  of  all  moneys  and  properties  belonging  to  the  es- 
tate which  come  into  his  hands,  and  also  of  all  payments 
and  disbursements  made  on  account  of  the  estate.  It  is  gen- 
erally further  incumbent  upon  him  to  file  in  a  designated 
oflfiee  within  a  certain  time  an  account  of  his  administra- 
tion of  the  estate,  showing  all  receipts  and  disbursements. 
If  the  executor  fails  without  just  cause  to  file  his  account 
within  the  required  time,  any  party  in  interest,  as,  for 
example,  a  creditor,  an  heir,  or  a  legatee,  may  upon  ap- 
plication to  the  probate  court  obtain  an  order  directing 
the  filing  of  an  account.  His  <  failure  to  file  an  account 
after  such  order  may  then  subject  him  to  revocation  of  his 
letters  of  authority,  to  fine  or  imprisonment  for  contempt 
of  court,  or  to  prosecution  by  indictment. 

1.  Debit  entries 

799.  In  general  the  executor  must  account  for  all  the 
assets  of  the  estate  which  have  come  into  his  hands  as 
executor.  The  inventory  and  the  appraisal  is  usually  the 
basis  of  his  account.  He  is,  therefore,  charged  with  the 
amount  of  the  appraisal.  However,  he  may  show  that  the 
property  inventoried  turned  out  to  be  worth  more  or  less 
than  the  amount  set  forth.  All  this  appears  in  his  account 
of  principal. 

405 
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800.  Besides  the  personal  chattels  listed  in  the  inven- 
tory and  appraisal  the  executor  should  charge  himself  with 
all  income  received  therefrom.  These  items  of  income 
should  be  stated  apart  from  the  account  of  principal. 

801.  In  the  absence  of  special  authorization  to  deal 
with  real  estate,  he  does  not  come  into  possession  thereof, 
and  since  he  does  not  receive  the  rents  he  cannot  be  called 
upon  to  account  for  them. 

802.  An  executor  is  a  fiduciary.  If,  therefore,  he  uses 
the  funds  of  the  estate  and  earns  interest  thereon  he  will 
be  charged  in  his  accounting  with  the  interest  earned.  If 
he  embarks  the  funds  of  the  estate  in  business  for  his  own 
purposes,  the  beneficiaries  may  in  some  jurisdictions  elect 
to  charge  him  either  with  legal  interest  or  with  the  profits 
made  by  him.  If  an  executor  mingles  the  estate's  moneys 
with  his  own  he  may  be  charged  with  interest  thereon  be- 
cause it  will  be  presumed  that  he  must  have  used  the  mon- 
eys. And,  if  as  a  result  of  such  intermingling,  it  is  impos- 
sible to  tell  how  much  belongs  to  the  estate  and  how  much 
to  the  executor  personally,  the  estate  will  be  entitled  to 
the  whole. 

2.  Credits  and  disbursements 

803.  In  general,  an  executor  is  entitled  to  credit  for  all 
reasonably  necessary  expenses  incurred  by  him  in  the  ad- 
ministration and  settlement  of  the  estate.  In  order  that 
credits  claimed  by  the  executor  may  be  allowed  it  should 
appear  that:  (1)  the  expenses  were  incurred  in  good 
faith;  (2)  they  were  reasonable  in  amount;  (3)  they  were 
not  made  necessary  by  the  executor's  misconduct.  The 
expenses  for  which  credit  may  be  claimed  by  the  executor 
vary  in  accordance  with  the  size  of  the  estate  and  the  trans- 
actions necessary  to  settle  it.  The  items  for  which  credits 
are  most  commonly  claimed  will  be  briefly  treated  under 
the  following  subdivisions:  (a)  expenses  of  administration, 
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(&)  debts  of  the  estate,  (c)  compensation  of  executors  and 
administrators. 

804.  (a)  Expenses  of  administration.— Proper  items  of 
credit  under  this  head  include  the  cost  of  proving  the  will, 
if  any,  and  of  letters  testamentary  or  letters  of  administra- 
tion, fees  paid  to  appraisers,  and  for  advertising,  and  gen- 
erally all  legitimate  expenses  involved  in  managing,  pre- 
serving, and  settling  the  estate. 

805.  Under  ordinary  circumstances  executors  are  not 
entitled  to  allowances  for  sums  paid  to  agents  and  other 
servants.  This  is  for  the  reason  that  executors  are  paid  for 
their  own  services  and  ought  not  to  expect  double  compen- 
sation when  they  delegate  their  duties.  However,  extraor- 
dinary circumstances  may  justify  the  employment  and 
remuneration  of  agents  and  other  clerks.  The  expediency 
of  such  employment  is  a  matter  to  be  determined  by  the 
court.  The  employment  of  a  lawyer  to  advise  the  executor 
is  proper,  and  the  estate  is  liable  for  a  reasonable  attor- 
ney's fee. 

806.  (6)  Debts  of  decedents. — An  executor  should  pay 
and  in  his  account  claim  credit  for  all  legal  debts  due  by 
his  decedent.  Where  any  debt  arises  out  of  a  contract 
made  by  the  decedent  in  his  lifetime  which  could  be  en- 
forced against  him  if  living,  it  is  a  legal  debt  against  the 
decedent's  estate  and  should  be  paid  by  the  executor.  In 
addition  to  this  any  debts  properly  contracted  by  the  ex- 
ecutor in  the  administration  of  the  estate  constitute  debts 
of  the  decedent's  estate  which  should  be  paid,  and  for 
which  credit  should  be  claimed  by  the  executor.  Credits 
may  be  claimed  for  the  cost  of  the  religious  ceremonies  in 
connection  with  the  funeral,  the  price  of  a  burial  lot  and 
a  tombstone,  provided  these  are  in  keeping  with  the  dece- 
dent's circumstances.    See  Section  791. 

807.  (c)  Compensation  of  executors. — In  all  the  states 
except  Delaware  an  executor  is  entitled  to  a  fair  compen- 
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sation  for  the  value  of  his  services  in  settling  the  estate. 
His  claim  for  compensation  is  one  of  the  expenses  of  the 
administration,  and  is  generally  payable  even  before  debts 
and  legacies.  There  is  no  fixed  rule  as  to  the  amount  of 
such  compensation.  It  is  determined  by  the  allowance  of 
the  court  which  supervises  the  executor's  accounts,  or  by 
a  local  statute  on  the  subject,  or  by  a  recognized  local  cus- 
tom fixing  the  commissions  at  a  certain  rate,  as,  for  ex- 
ample, tliree  or  five  per  cent. 

(B)  The  eighth  step:  to  have  one's  account  settled 

808.  "When  the  executor  has  finally  prepared  his  ac- 
count he  should  present  it  for  filing,  recording,  and  audit- 
ing in  the  probate  court.  The  probate  officer  who  has 
charge  of  the  settlement  of  estates  may  be  designated  as 
Judge  of  the  Probate  Court,  Judge  of  the  Orphans'  Court, 
Register  or  Registrar  of  Wills,  or  Surrogate,  but,  whatever 
his  title,  his  duties  are  generally  much  the  same.  After  the 
account  has  been  duly  filed  and  recorded  it  is  audited  or 
approved  by  the  probate  officer.  If  any  errors  or  irregu- 
larities appear  in  it,  they  should  be  pointed  out  and 
corrected. 

(C)  The  ninth  step:  to  distribute  the  balance  in  one's  hands 
among  the  persons  entitled  thereto 

809.  If  no  errors  or  irregularities  appear,  the  account 
is  approved  in  accordance  with  the  statute  of  the  state 
wherein  it  is  filed,  and  the  executor  is  ordered  to  distribute 
the  balance  remaining  in  his  hands  among  the  parties  en- 
titled. He  then  has  a  right  to  be  discharged  from  the  office 
of  executor. 


THE  MANAGEMENT  OF  DECEDENTS'  ESTATES     409 


QUESTIONS 

1.  What  is  the  executor's  duty  with  regard  to  filing  an  account? 
Who  may  compel  the  filing  of  an  account?  How  should  the  in- 
ventory and  appraisal  appear  in  the  account? 

2.  Discuss  the  rules  applicable  to  the  use  by  the  executor  of 
funds  belonging  to  the  estate  in  his  personal  transactions. 

3.  What  two  essentials  must  be  present  in  order  that  credits 
claimed  by  an  executor  may  be  allowed?  What  are  the  three  main 
classes  of  expenses  for  which  credits  are  most  commonly  claimed? 

4.  What  are  proper  items  of  credit  under  expenses  of  adminis- 
tration? Is  an  executor  entitled  to  allowance  for  sums  paid  to 
employees?  May  the  executor  employ  an  attorney  and  charge  his 
fee  to  the  estate? 

5.  What  debts  of  the  decedent  should  the  executor  pay  and 
elaim  credit  for? 

6.  What  is  the  rule  with  regard  to  the  compensation  of  executors? 

7.  Where  should  the  account  be  filed?  What  is  the  procedure 
governing  the  auditing  of  an  executor's  accounts? 

8.  When  is  the  executor  entitled  to  be  discharged  from  his  office? 

9.  To  what  extent  will  your  answers  to  the  foregoing  questions 
about  executors  apply  also  to  administrators? 


PART   II 

THE    INTESTATE    LAW,    WILLS    AND    TRUST 
ESTATES 


CHAPTER   LX 


THE   INTESTATE   LAW 


810.  Sometimes  a  will  is  called  a  testament,  and  the 
man  who  makes  the  will  is  called  a  testator.  If  he  leaves 
no  will  he  is  said  to  die  intestate.  The  intestate  laws  of 
the  state  in  which  his  realty  is  situate  govern  the  distribu- 
tion of  his  real  estate.  The  intestate  laws  of  the  state  in 
which  he  was  domiciled  govern  the  distribution  of  his  per- 
sonalty. What  is  here  said  with  reference  to  the  descent 
and  distribution  of  prpperty  in  cases  of  intestacy  must  be 
understood  to  be  qualified  by  the  respective  state  statutes 
concerning  partnerships,  homesteads,  and  widows'  and 
children's  exemptions. 

811.  The  laws  with  regard  to  the  devolution  of  prop- 
erty in  case  of  intestacy  differ  in  the  various  states.  In 
general,  it  may  be  said  that  the  order  of  succession,  subject 
to  the  rights  of  the  surviving  husband  or  wife,  is  as  fol- 
lows: (1)  to  the  intestate's  children  and  other  descend- 
ants; (2)  in  default  of  lineal  descendants,  to  the  parents 
of  the  intestate;  (3)  to  the  intestate's  brothers  and  sisters; 
(4)  to  other  remoter  relatives  of  the  intestate. 

419 
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(A)  The  rights  of  the  widow 

812.  Formerly  when  a  man  died  intestate  the  widow 
was  entitled  to  one  third  of  his  real  property  for  life  and 
one  third  of  his  personalty  absolutely  if  he  left  issue,  and 
to  one  third  of  his  realty  for  life  and  one  half  his  per- 
sonalty absolutely  if  he  left  no  issue.  The  laws  of  the  dif- 
ferent states  have  varied  these  rules  in  certain  particulars. 

813.  When  the  husband  dies  leaving  issue  the  widow 
is  now  usually  entitled  to  all  or  part  of  her  deceased  hus- 
band's  personal  estate  absolutely  and  to  part  of  his  real 
estate  for  life  or  absolutely.  When  the  husband  dies  leav- 
ing no  issue,  the  widow  is  ordinarily  entitled  to  one  half 
the  personal  estate  absolutely  and  one  half  the  real  estate 
absolutely  or  for  life.  Where  the  husband  leaves  neither 
issue  nor  other  relatives,  the  widow  often  gets  the  entire 
estate,  both  real  and  personal. 

(B)  The  rights  of  the  widower 

814.  Formerly  a  surviving  husband  was  entitled  to  all 
his  deceased  wife's  personal  property  absolutely  and  all 
her  real  estate  for  the  rest  of  his  life.  Now  he  usually  gets 
an  absolute  or  life  interest  in  all  or  part  of  his  wife's  real 
estate  and  all  or  part  of  her  personal  estate  absolutely. 
In  Illinois,  Iowa,  Missouri,  and  Tennessee,  he  gets  one  half 
her  real  estate  absolutely.  In  Maine  he  is  entitled  to  one 
third  of  it  absolutely.  In  Florida  and  Mississippi  the  hus- 
band gets  all  the  property  real  and  personal  absolutely. 
In  Massachusetts  he  gets  real  estate  to  the  amount  of 
$5,000  in  value.  If  his  wife  leaves  neither  issue  nor  other 
relatives  the  husband  generally  gets  the  whole,  and  this  is 
sometimes  the  case  when  she  dies  without  issue  or  a  parent 
surviving  her. 
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(C)  Children  and  other  descendants 

815.  Subject  to  the  rights  of  the  surviving  spouse,  if 
the  intestate  leaves  children,  the  children  share  equally  in 
the  real  and  personal  estate  of  the  decedent  and  take  it 
absolutely.  The  issue  of  a  deceased  child  or  children  rep- 
resent the  parent  and  take  the  share  to  which  he  or  she 
would  have  been  entitled. 

816.  Subject  again  to  the  rights  of  the  surviving  spouse, 
if  the  intestate  survives  his  children  and  leaves  grand- 
children but  no  other  lineal  descendants,  then  all  the 
grandchildren  share  the  estate  among  them.  If  any  grand- 
child has  died  leaving  issue,  these  great-grandchildren 
take  the  share  of  their  deceased  parent. 

(D)  The  father  and  mother 

817.  Subject  to  the  rights  of  the  surviving  spouse, 
where  there  are  no  lineal  descendants,  the  property  of  an 
intestate  goes  to  the  father  in  many  states.  In  some  states 
it  goes  to  the  father  and  mother  jointly  or  to  the  survivor 
of  them.  Usually,  where  a  child  who  has  inherited  real 
estate  from  one  parent  dies,  leaving  the  other  parent  sur- 
viving, the  surviving  parent  cannot  inherit  such  real  estate 
from  the  child,  although  some  states  have  abandoned  this 
rule. 

(E)  Brothers  and  sisters  and  their  descendants 

818.  If  the  intestate  leaves  neither  issue  nor  parents, 
the  property  generally  goes  to  his  brothers  and  sisters  and 
their  descendants,  subject,  of  course,  to  the  rights  of  the 
surviving  spouse. 

(F)  Other  relatives 

819.  In  default  of  any  of  the  above-mentioned  heirs, 
the  property  of  an  intestate  goes  to  grandparents,  to  uncles 
and  aunts,  or  to  other  remote  collaterals.    In  case  the  dece- 
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dent  dies  without  leaving  a  surviving  spouse  and  there  are 
no  other  known  kindred  of  any  description,  his  property 
goes  to  the  state.    This  is  called  escheat. 


QUESTIONS 

1.  What  laws  govern  the  distribution  of  an  intestate's  realty? 
Of  his  personalty? 

2.  What  is  the  general  order  of  succession  to  the  property  of  an 
intestate? 

3.  What  are  the  rights  of  the  widow  in  the  estate  of  her  husband? 
What  are  the  rights  of  the  widower  in  the  estate  of  his  wife? 

4.  If  the  intestate  leaves  no  surviving  spouse  but  children,  how 
is  his  estate  distributed?  If  the  intestate  leaves  no  children  or 
surviving  spouse,  but  grandchildren,  how  is  the  estate  distributed? 

5.  When  are  the  father  and  mother  entitled  to  share  in  the 
estate  of  a  decedent? 


CHAPTER   LXI 


WILLS 


820.  The  law  relating  to  wills  is  extremely  technical  in 
some  particulars,  so  that  great  care  should  be  taken  in 
drawing  a  will.  A  will  is  defined  as  a  legal  declaration 
by  a  man  or  woman  designating  who  shall  possess  and 
enjoy  his  or  her  property  or  certain  parts  of  it  after  his 
or  her  death. 

(A)  Who  may  make  a  will 

821.  In  general,  every  person  of  full  age  and  sound 
mind  who  is  not  under  some  legal  disability  may  make  a 
will.  In  practically  all  the  states  statutes  now  confer  on 
married  women  the  power  to  dispose  of  their  property  by 
will,  subject  to  the  husband's  rights  as  tenant  by  the 
curtesy  in  his  wife's  estate.  See  Section  814.  A  husband 
may  by  will  exclude  his  wife  from  participation  in  his 
estate  except  to  the  extent  that  the  law  entitles  her  to 
share  therein.  See  Section  813.  Either  husband  or  wife 
may  cut  off  children  or  other  relatives  entirely  by  will. 

(B)  Various  kinds  of  wills 

822.  In  general  all  wills  must  be  in  writing.  A  holo- 
graphic or  olographic  will  is  one  written  entirely  in  the 
testator's  own  handwriting.  In  some  states  holographic 
wills,  unlike  ordinary  written  wills,  need  not  be  signed  by 
subscribing  witnesses,  but  may  be  proved  by  witnesses 
familiar  with  the  testator's  handwriting. 
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823.  A  person  is  allowed  to  dispose  of  personal  prop- 
erty to  a  limited  amount  by  oral  or  nuncupative  will  in  all 
the  states  except  Connecticut  and  Louisiana.  A  nuncu- 
pative will  must  be  made  during  the  testator's  last  illness 
in  anticipation  of  death,  and  must  be  reduced  to  writing 
within  a  fixed  period,  usually  six  days  after  the  words 
constituting  the  same  were  spoken,  and  must  be  offered 
for  probate  with  the  same  formality  as  is  required  in  the 
case  of  an  ordinary  will. 

(C)  Formal  requisites 

824.  Writing. — A  will  must  generally,  except  as  noted 
just  above,  be  in  writing.  It  may  be  typewritten  or 
printed. 

825.  Signing. — It  must  be  signed  by  the  testator  or  by 
some  person  in  his  presence  and  by  his  direction.  If  the 
testator  is  illiterate  or  physically  unable  to  write,  he  may 
sign  by  making  his  mark.  Generally  the  signature  should 
be  at  the  end  of  the  will.  If  the  will  is  contained  on 
several  sheets  of  paper  it  is  a  wise  precaution  to  have  the 
testator  sign  each  sheet  of  paper  in  addition  to  signing  at 
the  end  of  the  will. 

826.  Publication.— In  a  few  states  it  is  required  that  the 
testator  shall  declare  to  the  attesting  witnesses,  on  the  occa- 
sion of  their  signing  the  instrument,  that  he  intends  it  to 
operate  as  his  will,  and  shall  request  them  to  sign  it  as 
witnesses.  It  is  wise  to  observe  these  formalities  in  all  the 
states. 

827.  Acknowledgment.— ^\iQV&  the  testator  does  not 
actually  sign  the  will  in  the  presence  of  the  witnesses,  but 
calls  them  in  afterwards,  it  is  usually  necessary  that  he 
shall  acknowledge  his  signature  by  some  formal  words  as, 
"  This  is  my  will.    I  have  already  signed  it." 

828.  /SeaZiwgr.— Sealing  is  not  usually  necessary  unless 
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expressly  required  by  statute.     This  requirement  is  made 
in  Nevada  and  New  Hampshire. 

829.  Witnessing.— In  all  the  states  except  Pennsylvania 
attestation  and  subscription  by  witnesses  are  essential  to 
the  validity  of  a  written  will,  unless  the  will  is  entirely  in 
the  testator's  handwriting.  See  Section  822.  The  number 
of  witnesses  required  differs  in  the  various  states.  It  is 
always  well  to  have  three  competent  and  disinterested  per- 
sons as  witnesses,  although  in  most  states  two  witnesses  are 
sufficient.  The  testator  should  sign  the  will  before  the 
witnesses,  who  should  sign  their  names  in  the  presence  of 
the  testator  and  of  each  other. 

830.  Persons  witnessing  a  will  should  not  be  interested 
therein  either  as  legatees,  devisees,  or  otherwise.  While 
the  fact  that  a  witness  is  interested  in  the  will  does  not 
usually  render  the  will  invalid,  it  may  disqualify  him  to 
take  the  portion  which  he  would  otherwise  have  received. 

(D)  A  form  of  will 

831.  A  form  of  will  is  shown  on  pages  417  and  418. 

(E)  Codicils 

832.  A  codicil  is  an  addition  to  an  existing  will.  It 
does  not  have  the  effect  of  revoking  the  will  already  made, 
but  either  supplements  it  or  changes  it  in  some  particulars. 
It  should  be  expressly  stated  in  the  codicil  that  it  is  in- 
tended only  to  add  to  the  will  and  not  to  revoke  it.  In 
general,  a  codicil  should  be  executed  with  the  same  for- 
mality required  in  the  case  of  wills. 

(F)  Revocation  of  wills 

833.  A  will  may  be  revoked  in  various  ways  as  follows : 
(1)  by  some  later  written  will  or  other  writing  executed 
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I,  Edward  Payne  Brown,  of  the  City  of  New  York,  County 
of  Kings,  and  State  of  New  York,  being  of  sound  mind,  memory, 
and  understanding,  hereby  revoke  all  former  wills  made  by 
me,  and  make,  publish,  and  declare  the  following  as  my  last 
will  and  testament: 

First,  I  direct  that  all  my  just  debts  and  funeral  expenses 
be  paid  as  soon  after  my  decease  as  may  be  conveniently  done. 

Second,  I  bequeath  unto  my  brother,  Arthur  Brown,  my 
library,  my  furniture,  my  watches  and  chains,  my  rings  and 
other  jewelry. 

Third,  I  bequeath  unto  the  Sanford  Home  for  Indigent 
Widows  the  sum  of  Five  Thousand  Dollars  ($5,000). 

Fourth,  I  give,  devise,  and  bequeath  unto  my  sister.  Celeste 
Brown,  all  the  rest,  residue,  and  remainder  of  my  property, 
real  and  personal,  wheresoever  and  whatsoever,  to  have  and  to 
enjoy  the  same  during  the  term  of  her  natural  life. 

Fifth,  after  the  decease  of  my  said  sister.  Celeste  Brown, 
I  give,  devise,  and  bequeath  one  half  of  the  property  hereto- 
fore given  to  her  for  life,  to  her  lawful  issue,  and  the  other  half 
to  my  brother,  Arthur  Brown,  absolutely  and  forever,  or  in 
case  he  should  die  before  her  then  to  his  lawful  issue  him 
surviving.  If  Celeste  Brown  should  die  without  issue,  then 
the  whole  to  Arthur  Brown  and  his  lawful  issue.  If  Arthur 
Brown  should  die  without  lawful  issue,  the  whole  to  the  lawful 
issue  of  Celeste  Brown.  Or,  if  both  Celeste  Brown  and  Arthur 
Brown  should  die  without  issue,  the  whole  to  my  brother,  J. 
Parsons  Brown,  absolutely  and  forever,  or  in  the  event  of 
his  dying  before  Celeste  and  Arthur,  to  his  lawful  issue  him 
surviving. 

Sixth,  should  my  said  sister  and  brothers  not  survive  me 
but  die  previously  without  leaving  lawful  issue  them  surviving, 
then  I  give  all  my  said  property  unto  the  brothers  and  sisters 
of  my  late  mother,  Helen  Clothier  Brown,  or  the  issue  of  any 
of  them  who  are  now  or  may  be  then  deceased,  absolutely 
and  forever. 
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Seventh,  it  is  my  wish  that  no  portion  of  my  estate  shall 
under  any  circumstances  go  to  any  of  my  relatives  on  my 
father's  side.  They  are  to  be  excluded  entirely  from  any 
participation  therein,  and  what  I  may  possess  at  the  time 
of  my  death  shall  go  only  to  my  brothers  and  sisters  as  afore- 
said. Should  none  of  my  brothers  and  sisters  survive  me, 
then  to  my  relatives  on  my  mother's  side  as  hereinbefore  pro- 
vided. 

Eighth.  I  appoint  my  brother,  Arthur  Brown,  executor 
of  this  my  last  will  and  testament. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name 
the  eighth  day  of  October,  in  the  year  of  our  Lord,  1909. 

[Signed]    Edward  Payne  Brown     (seal) 

We,  whose  names  are  hereto  subscribed,  do  certify  that  on 
the  eighth  day  of  October,  1909,  Edward  Payne  Brown,  the 
testator,  subscribed  his  name  to  this  instrument  in  our  presence 
and  in  the  presence  of  each  of  us,  and  at  the  same  time,  in  our 
presence  and  hearing,  declared  the  same  to  be  his  last  will  and 
testament,  and  requested  us,  and  each  of  us,  to  sign  our  names 
hereto  as  witnesses  to  the  execution  hereof,  which  we  hereby 
do  in  the  presence  of  the  testator  and  of  each  other,  on  the  said 
date,  and  write  opposite  to  our  names  our  respective  places  of 

residence. 

[Signed]    Stephen  Kent, 
Residing  at  New  York,  New  York. 
*  [Signed]    Richard  K.  Lynch, 

Residing  at  New  York,  New  York. 


and  proved  in  the  same  manner  as  a  will;  (2)  by  the  burn- 
ing, cancelation,  or  destruction  of  the  will  by  the  testator 
himself  or  by  some  one  else  in  his  presence  and  by  his 
express  direction;  (3)  by  words  of  revocation  reduced  to 
writing,  read  over,  and  approved  by  the  testator  in  his 
lifetime,  with  regard  to  wills  of  personal  property  in  Flor- 
ida and  New  Jersey,  and  wills  of  personal  and  real  prop- 
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erty  in  Maryland,  Pennsylvania,  and  Tennessee;  (4)  by  a 
man's  marriage  and  the  birth  of  issue  to  him.  A  woman's 
will  is  revoked  by  the  mere  fact  of  her  subsequent  mar- 
riage, without  the  birth  of  issue. 


QUESTIONS 

1.  What  is  a  will? 

2.  Who  may  make  a  will? 

3.  What  is  a  holographic  will? 

4.  What  is  a  nuncupative  will? 

5.  Give  the  six  formal  requisites  of  wills. 

6.  What  is  a  codicil? 

7.  How  may  a  will  be  revoked? 


CHAPTER   LXII 


ESTATES   IN   TRUST 


834.  A  trust  is  defined  as  a  right  of  property  held  by 
one  person  for  the  benefit  of  another.  The  person  who 
holds  the  property  is  called  the  trustee,  while  the  person 
for  whose  benefit  the  property  is  held  is  called  the  cestui 
que  trust.  A  trust  of  real  property  can  usually  be  created 
only  by  means  of  a  writing.  A  trust  of  personal  property 
may  be  created  by  a  writing  or  by  word  of  mouth.  The 
beneficiary,  or  cestui  que  trust,  is  not,  strictly  speaking,  the 
owner  of  the  trust  property.  The  law  recognizes  a  number 
of  situations  in  which  it  is  proper  to  make  a  provision  for 
the  benefit  of  certain  persons,  but  to  keep  the  actual  legal 
ownership  and  control  of  the  prope^-ty  out  of  them.  This 
is  done  by  appointing  a  trustee  who  holds  the  legal  title, 
while  the  right  to  enjoy  the  proceeds  or  income  from  the 
trust  property,  called  the  equitable  title,  is  lodged  in  the 
beneficiary.  A  trust  may  be  formed  during  the  lifetime 
of  the  one  who  creates  it  by  signing  and  delivering  a  deed 
of  trust,  or  by  will  taking  effect  after  the  creator's  death. 

(A)  The  various  kinds  of  trusts 

835.  Dry  trusts.— A  dry  trust  exists  where  the  trustee 
is  given  the  legal  title  but  has  no  active  duties  to  perform. 
Here  no  advantage  is  gained  by  depriving  the  beneficiary 
of  any  of  the  incidents  of  ownership.  If  A  signs  a  deed 
conveying  a  house  and  lot  to  B  in  trust  for  C,  and  no 
reason  appears  in  the  deed  of  trust  for  creating  a  trust,  the 
deed  is  not  good  as  a  trust  deed,  and  an  absolute  title 
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passes  to  C.  C  may  take  charge  of  the  property  and  dis- 
pose of  it  as  he  pleases,  and  B  has  nothing  to  do  with  it. 
C  is  the  beneficiary  and  there  is  no  apparent  need  for  B 
to  interfere  with  the  property. 

836.  Active  trusts.— An  active  trust  exists  where  the 
trustee  has  active  duties  to  perform,  such  as  managing 
property.  The  purpose  of  the  trust  must  not  be  unlawful. 
Such  trusts  are  often  created  for  the  protection  of  the 
beneficiary  in  the  expectation  that  the  trustee  chosen  will 
be  better  able  to  manage  the  estate  than  the  beneficiary 
himself. 

837.  Spendthrift  ^rws^s.— Spendthrift  trusts  are  recog- 
nized in  many  states.  This  kind  of  trust  provides  that  the 
property  shall  be  held  by  the  trustee  without  liability  to 
execution  or  attachment  in  any  suit  or  for  any  judgment 
against  the  beneficiary  and  not  subject  to  any  disposition 
by  the  beneficiary.  The  beneficiary  gets  merely  the  net 
income,  and  he  is  protected  against  the  consequences  of  his 
own  prodigality. 

Partridge  v.  Cavender,  96  Mo.  452  (1888).  John  Cavender 
by  will  gave  property  in  trust  for  his  son  Robert  S.  Cavender  for 
life,  and  directed  the  trustees  to  pay  the  income  to  Robert  semi- 
annually, "on  his  personal  receipt  therefor,  without  his  said  son 
having  any  power  to  sell,  assign,  or  pledge  the  same  previous  to 
the  payment  thereof  to  him."  Partridge  rendered  meritorious 
services  to  Robert  S.  Cavender  in  the  preservation  of  the  trust 
property  and  sued  Robert  and  his  trustee.  Glover,  in  an  effort  to 
have  the  accrued  income  in  Glover's  hands  applied  to  the  payment 
of  Robert's  debt.  Held  that  the  testator's  intention  was  that  the 
income  should  be  paid  into  the  hands  of  his  son  to  the  exclusion  of 
all  other  persons,  whether  claiming  as  assignees  or  creditors. 
Partridge  could  not,  therefore,  attach  the  accrued  income  until  it 
had  been  paid  to  Cavender. 

838.  This  intention  to  create  a  spendthrift  trust  must 
clearly  appear.    The  words  which  are  often  used  to  denote 
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such  intention  are  as  follows:  '*  Provided  that  the  trust 
estate  hereby  created  shall  not  be  subject  to  any  attach- 
ment or  execution  against  any  of  the  beneficiaries  or  to 
any  assignment  or  contract  which  the  beneficiaries  may 
make  by  way  of  anticipation  or  otherwise.  Payments  are 
to  be  made  directly  to  the  beneficiaries." 

839.  Married  women's  trusts.— A  married  woman's 
trust  is  one  created  for  the  sole  and  separate  use  of  a 
woman  and  free  from  the  control  of  her  husband.  The 
intention  is  to  protect  the  woman  in  the  enjoyment  of  her 
separate  property.  Owing  to  the  married  women's  prop- 
erty acts  which  generally  give  a  married  woman  the  same 
power  over  the  property  as  if  she  were  single,  trusts  of  this 
character  are  of  less  importance  than  formerly. 

840.  If  it  appears  that  the  woman  to  be  benefited  was 
neither  married  nor  in  contemplation  of  marriage  when 
the  trust  was  created,  the  trust  fails  and  the  woman  may 
demand  that  the  trustee  deliver  the  property  over  to  her 
absolutely  and  free  from  all  trusts.  Married  women's 
trusts  come  to  an  end  upon  the  death  of  either  husband 
or  wife. 

(B)  A  trustee's  powers,  duties  and  liabilities 

841.  To  execute  the  trust. — The  duties  and  liabilities  of 
a  trustee  are  usually  defined  by  the  instrument  creating 
the  trust.  The  trustee  should  not  depart  from  the  terms  of 
this  instrument.  He  is  not  obliged  to  undertake  the  work 
and  enter  upon  the  duties  of  trusteeship,  but  once  he  does 
so  he  ought  to  carry  out  the  terms  of  the  trust  faithfully, 
diligently,  and  with  due  regard  to  the  beneficiary's  best 
interests  and  the  intentions  of  the  creator  of  the  trust. 

842.  Investments. — It  is  generally  a  trustee's  duty  so  to 
invest  trust  funds  as  to  obtain  a  reasonably  high  return 
without  unduly  risking  the  safety  of  the  principal.    Where 
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tlie  trust  instrument  does  not  designate  the  time  when  in- 
vestments are  to  be  made  the  trustee  is  allowed  a  reason- 
able time  in  which  to  invest. 

843.  The  creator  of  a  trust  may  indicate  certain  securi- 
ties as  proper  investments  for  trust  funds,  or  he  may  ex- 
pressly prohibit  the  trustee  from  making  certain  kinds  of 
investments.  Generally,  state  statutes  designate  certain 
forms  of  investment  for  fiduciaries.  Government  and 
municipal  bonds  and  first  mortgages  upon  improved  real 
estate  are  usually  safe  investments  for  trust  funds.  A 
trustee  is  personally  liable  for  losses  resulting  from  his  neg- 
ligence or  want  of  good  faith.  While  he  is  not  an  insurer 
of  the  safety  of  funds  placed  in  his  hands,  he  is  held  to  the 
exercise  of  a  reasonable  degree  of  sound  business  judgment. 

844.  Compensation. — A  trustee  is  usually  entitled  to  a 
fair  compensation  for  the  faithful  performance  of  his 
duties.  His  remuneration  may  be  fixed  by  the  trust  instru- 
ment, or  may  by  some  local  rule  of  law  be  based  upon  a 
percentage  of  the  trust  funds,  both  principal  and  interest, 
coming  into  his  hands.  Extra  compensation  may  be  al- 
lowed him  when  he  has  performed  services  other  than  those 
usually  required  in  the  administration  of  trust  property. 

845.  Accounting. — A  trustee  should  keep  an  accurate 
record  of  moneys  handled  by  him,  showing  in  detail  all  re- 
ceipts and  expenditures.  The  beneficiaries  of  the  trust  are 
entitled  to  have  the  accounts  of  the  trustee  rendered  to 
them  periodically.  Sometimes  the  trust  instrument  or  a 
local  statute  regulates  the  filing  of  the  trustee 's  accounts. 

846.  The  management  of  a  trust  estate  may  continue 
for  years,  and  carelessness  in  any  degree  may  result  in 
heavy  loss.  The  trustee  should  take  receipts  for  all  pay- 
ments to  beneficiaries  and  should  not  usually  allow  them  to 
anticipate  their  income.  If  he  does  allow  this,  trouble  may 
follow,  because  a  life  tenant's  income  ceases  when  he  dies. 
If  the  trustee  has  permitted  the  life  tenant  to  anticipate  his 
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income  the  trustee  will  lose,  for  he  cannot  charge  the  re- 
mainderman with  moneys  advanced  to  the  life  tenant. 

847.  It  is  the  duty  of  a  trustee  to  exhibit  his  books  and 
accounts  at  reasonable  times  to  those  who  have  the  right  to 
inspect  theiA.  Where  there  is  a  number  of  beneficiaries 
each  of  whom  is  entitled  to  income,  the  trustee  should  not 
favor  one  at  another's  expense.  His  accounts  should  show 
how  each  stands  as  respects  distribution  of  income  and 
principal.  He  should  also  keep  matters  of  distribution 
apart  from  matters  of  administration,  the  income  account 
apart  from  the  principal  account,  and  the  personalty  apart 
from  the  realty  account. 


QUESTIONS 

1 .  Define  trust,  trustee,  cestui  que  trust. 

2.  How  are  trusts  of  real  and  of  personal  property  created? 

3.  Define  dry  trust,  active  trust,  spendthrift  trust. 

4.  What  words  are  generally  used  to  create  a  spendthrift  trust? 

5.  What  is  a  married  woman's  trust? 


INDEX 


(The  references  are  to  sections.) 


Acceptance.      See  Bills  of  Ex- 
change. 
Acceptor,  205. 

Accommodation    party,    married 
woman  as,  99. 
to  negotiable  instruments,  181. 
Accounting,  by  executors  and  ad- 
ministrators, 798-809. 
by  partners,  381-384. 
by  trustees,  845. 
by  trustees  in  bankruptcy,  299. 
Acknowledgment,    to   deed,    671, 
683. 
to  quit-claim  deed,  677. 
to   real    estate    sale   contracts, 
666. 
Administrators.     See  Executors 

AND    . 

Advances,  846. 

Advertisement,  as  an  ofifer,  32,  33. 

by  executors  and   administra- 
tors, 784. 

of  application  for  charter,  408. 
Affirmance,  by  insane  person,  93. 

by  minor,  89-90. 
Agency,  bankruptcy,  effect  of,  358. 

by  agreement,  313-314. 

by  estoppel,  318. 

by  partners,  315,  374-378. 

by  ratification,  320. 

death,  effect  of,  356. 

definition  of,  308-309. 


Agency,    formation    of    relation, 
308-320. 
implied,  315-317. 
obligations  of  agent,  321-331. 
obligations    of    principal,    332- 

341. 
obligations  of  third  parties,  342- 

347. 
sub-agency,  311. 
termination  of,  348-358. 
to  make  surety  contracts,  702. 
Agreement,  discharge  of  contract 
by,  255-257. 
formation  of  agency  by,  313-314. 
of  merger,  488. 

termination  of  agency  by,  349. 
termination  of  partnership,  389- 

390. 
termination  of  corjwration  by, 
516-518. 
Alteration,  250. 
Arbitrators,  settlement  of  dispute 

by,  270. 
Assessment,  by  whom  made,  471. 
liability  of  stockholder  for,  462- 
465. 
Assignment,  by  operation  of  law. 
See  Transfer. 
dissolution   of   partnership   by, 

397. 
for  benefit  of  creditors,  397. 
of  claims  for  wages,  170. 


425 


426 


INDEX 


Baggage,  carriers,  duty  towards, 
598. 
what  is,  599. 
Bailee,  compensation  of,  564. 
lien  of  bailee,  565-566. 
obligations  of  bailee,  558-563. 
outlawry  of  obligation  of,  562. 
rights  of,  564-566,  569. 
Bailment,  550-569.      See  Bailor 

and  Bailee. 
Bailor,  obligations  of,  564-567. 

rights  of,  558-562,  568. 
Bankruptcy,  discharge  of  contract 
by,  276-307. 
termination  of  agency  by,  358. 
termination  of  corporation  by, 

522-526. 
termination  of  partnership  by, 
397. 
Bids,  34-36. 

Bills  of  exchange,  acceptance  of, 
232-236. 
dishonor  of,  221-230. 
form  of,  183,  232. 
foreign,  231. 
inland,  231. 

presentment  of,  211-220. 
protest  of,  236-238. 
what  are,  183-184. 
Bills  of  lading,  241,  580. 
Bonds,  239-240. 

Breach,  discharge  of  contract  by, 
262-272. 
termination  of  agency  by,  351- 

355. 
termination  of  corporations  by, 

520. 
termination  of  partnership  by, 
392-393. 
Bucket  shops,  135. 
Building  associations,  137. 
By-laws  of  corporations,  410. 


Capacity  to  contract,  78-104.    See 
Minors,     Insane     Persons, 
Married  Women,  Corpora- 
tions, Foreigners. 
Caveat  emptor,  630. 
Certificate,  of  incorporation,  404. 

of  merger  and  consolidation,488. 

of  partnership,  400. 

of  stock,  428-433. 
Cestui  que  trust,  834. 
Charity,  subscriptions  to,  74. 
Charter  of  corporation,  404-409. 
Chattel  mortgage,  breach  of  con- 
ditions of,  645. 

definition  of,  641. 

equity  of  redemption,  646. 

form,  646. 

validity  of,  642,  644. 
Check,  184. 
Common  carriers,  as  insurers,  581. 

baggage,  598-599. 

compensation  of,  587-589. 

connecting  carriers,  578-579. 

definition  of,  571. 

delivery  by,  591-597. 

deHvery  to,  576-577. 

discrimination  by,  575. 

distinguished  from  private,  571. 

duty  to  receive,  574-575. 

facilities  of,  575. 

sale  of  goods  by,  590. 

who  is,  571-573. 
Compensation,  of  executors,  807. 

of  trustees,  844. 
Competition,  140. 
Composition,  289. 

as  consideration,  73. 

confirmation  of,  289-290. 
Compromise,  as  consideration,  69. 

of  criminal  actions,  139. 
Concealment,    in    fire    insurance, 
733. 
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Concealment,  in  life  insurance,  760. 
Condition  subsequent,  257. 
Connecting  carriers,  578-579. 
Consent,  reality  of,  105-125.     See 
Mistake,  Misrepresenta- 
tion,    Fraud,     Undue    In- 
fluence, and  Force. 
Consideration,  adequacy  of,  68. 

compromise  as,  69. 

definition  of,  59. 

for  surety  contract,  697. 

moral  obligation  as,  75-76. 

mutual  promises  as,  72-74. 

performance  of  legal  obligation 
as,  70-71. 

present,  past,  or  future,  75-76. 

presumed  in  negotiable  instru- 
ments, 180. 

what  constitutes,  64-65. 
Contract,    assignment   of.         See 
Transfer. 

breach  of,  262-272. 

capacity  of  parties  to,  78-104. 

consideration  of,  58-77. 

definition  of,  15-19. 

definiteness  necessary  to,  37^1. 

discharge  of,  255-307. 

elements,  24. 

entire  and  severable,  265. 

formality  necessary  to,  148-159. 

implied,  44-46. 

intention  to  enter,  30-36. 

interpretation  of,  251-254. 

legality  of  object,  126-147. 

negotiability  of,  177-244. 

offer  and  acceptance,  57. 

of  partnership,  361. 

of  sale,  600-606. 

operation  of,  160-244. 

reality  of  consent,  105-125. 

seal,  58-61,  670. 

special  formality,  14S-159, 


Contract,  terms  of,  42-43. 
Corporations,  assignment  by,  462- 
465. 

bankruptcy  of,  522-526. 

by-laws  of,  410. 

certificate  of  stock  in,  428-433. 

classes  of,  504-514. 

consolidation  and  merger,  485- 
492. 

dealings  of  directors  with,  478. 

definition  of,  404. 

directors  of,  468-479. 

dividends  of,  436-443. 

elections  of,  445-450. 

foreign,  500-503. 

formation  of,  404-409. 

fraudulent  issue  of  stock,  435. 

indebtedness  of,  466-467. 

kinds  of,  504-514. 

membership  in,  425^34. 

meetings  of,  445-456. 

minority  rights  in,  458. 

municipal,  509-512. 

officers  of,  468-484. 

powers  of,  411^14. 

promoters  of,  420-423. 

quasi,  505-508. 

receiverships  for,  523-526. 

reports  of,  499. 

semi-public,  513-514. 

stockholders  in,  436-458. 

taxation  of,  493^98. 

termination  of,  515-526. 

transfer  of  interest  in,  431-432. 

voting  in,  445-456. 

voting  trusts,  434. 

ultra  vires  acts,  415-419. 
Creditors,    in    bankruptcy,    300- 
305. 

of  firm,  385-387. 

preferred,  302-303. 
Crimes,  by  agent,  339. 
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Damages,  for  breach  of  contract, 
267-271. 

liquidated,  268-269. 
Death,  discharge  of  contract  by, 
274. 

of  partner,  394. 

removal  of  executor  by,  776. 

termination  of  agency  by,  356. 
Debts,  in  bankruptcy,  293. 

of  corporation,  466-467. 

of  decedent,  806. 

priority  of,  791. 
Decedent's  estates,  adjudication, 
808. 

collection  of  assets  of,  787-790. 

distribution  of,  809. 

duties  of  executors  and  admin- 
istrators, 782-809. 

who  entitled  to  administer,  773- 
774. 

widow's  exemption,   810.     See 
Executors,  Administrators. 
Deed,  covenants  in,  678-683. 

delivery  of,  672. 

execution  of,  668-672. 

forms,  678, 683. 

recording  of,  674. 
Directors,  compensation  of,  476. 

dealings   with   corporation   by, 
478. 

first  meeting  of,  409. 

liabiUties  of,  477-479. 

powers  of,  471-475. 

qualifications  of,  468-470. 
Disaffirmance,  83. 
Discharge  of  contract,  by  agree- 
ment, 255-257. 

by  bankruptcy,  276-307. 

by  breach,  262-272. 

by  condition  subsequent,  257. 

by  impossibiUty,  273-275. 

by  novation,  70,  71,  256. 


Discharge,  by  performance,  258- 
260. 

by  release,  256. 
Discrimination,  575. 
Distraint,  654. 

Dividends,    by    whom    declared, 
436-437. 

claimants  of,  442-443. 

in  bankrupt  estates,  305. 

on  corporation  stock,  439-441. 

priority  in  payment  of,  439-440. 
Drafts,  184. 
Drawer,  204. 
Drunkenness,  94. 
Duress.    See  Force. 

Election  of  corporate  officers,  409. 

Escheat,  819. 

Estoppel,  agency  by,  318-319. 

partnership  by,  362. 
Evidence,    relating   to   contracts, 

245-250. 
Execution  for  crime,  766. 
Executors  and  administrators,  ac- 
counts of,  798-807. 

appointment,  773. 

bonds,  780. 

compensation  of,  807. 

discharge  of,  809. 

duties  of,  782-809. 

inventory  and  appraisement  by, 
785-786. 

investment  by,  790. 

kinds   of   administrators,    775- 
779. 

notice  of  appointment  of,  784. 

of  deceased  partner,  395,  396, 
788. 

payment  of  debts  by,  806. 

payment  of  taxes  by,  794-797. 

powers  over  realty,  789. 

proof  of  authority  of,  770. 
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Executors,  proof  of  will  by,  771- 
772. 

qualification  by,  773-774. 

removal  of,  781. 

sale  of  property  by,  789. 
Exemptions,  of  bankrupts,  287. 

widows,  810. 

Fellow  servant,  336. 
Fire   insurance,    avoiding   policy, 
737-741. 

formation  of  contract,  732-736. 

insurable  interest,  who  has,  726- 
731. 

proof  of  loss,  748-752. 

risks  covered  by,  742-744. 

transfer  of  policy  by,  745-747. 

who  may  write,  79. 
Fixtures,  664. 
Force,  124-125. 

Foreign  corporations,  doing  busi- 
ness by,  502. 

penalties,  503. 

power  of  state  to  exclude,  501. 

what  are,  500. 
Foreigners,  100-103. 
Forms,  acceptance  of  draft,  232. 

chattel  mortgage,  646. 

collateral  security  note,  193. 

contract  under  seal,  58. 

corporation  by-laws,  410. 

deed,  678,  683. 

draft,  183. 

indorsements,  196. 

lease,  651. 

negotiable  coupon  bond,  240. 

option  contract,  72. 

power  of  attorney,  315, 431, 434. 

promissory  note,  180. 

proxy,  450. 

quit-claim  deed,  677. 

stock  certificate,  430. 


Forms,  warranty  deed,  683. 

wiU,  831. 
Fraud,  115-119. 

concealment  as,  117. 

deceit  as,  115-116. 

effect  on  contract,  115. 

in  sales,  614,  617-621. 

in  stock  issue,  435. 
Frauds,  statute  of.     See  SpeciaIj 
Formality. 

Gambling  debts,  133-135. 
Guaranty.  See    Suketyship 

AND . 

Guardian,  85,  92. 

Holder  in  due  course,  182. 

Impossibility,    discharge    of   con- 
tracts by,  273-275. 
termination  of  agency  by,  356- 

357. 
termination  of  corporations  by, 

521. 
termination  of  partnership  by, 
394-396. 
Indorsements,  195-198. 
Infants.     See  Minors. 
Insane  persons,  as  partners,  394. 
contractual  powers  of,  92-95. 
liability  for  necessaries,  92. 
Insolvency,  of  a  partner,  397. 
termination  of  corporations  by, 

522. 
termination  of  partnership  by, 
397. 
Insurance,  725-768.    See  Fire  In- 
surance   and    Life    Insur- 
ance. 
Interest,  in  partnership  dealings, 
366. 
legal  rate  of,  136. 
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Intestate   law,   brothers  and   sis- 
ters, 818. 

escheat,  819. 

father  and  mother,  817. 

issue,  815-816. 

law  governing,  811. 

next  of  kin,  819. 

widow  or  widower,  812-814. 
Inventory    and    appraisal,     785- 
786. 

Joint  stock  companies,  401-403. 

Landlord  and  tenant,  formation  of 
relation,  647-652. 

landlord's  rights,  653-657. 

tenant's  rights,  658-664. 
Leases,  formality  required,  651. 

implied,  649. 

verbal,  650. 

written,  651. 
Legality  of  object,  126-147. 
Legal  investments,  842-843. 
Lien,  for  purchase  money,  622- 
624. 

of  bailee,  565-566. 

of  carrier,  588. 
Life  insurance,  avoiding  policy  of, 
760-762. 

beneficiaries,  763-765. 

insurable    interest,     who    has, 
754-758. 

premiums,  753. 

suicide,  effect  of,  766-767. 
Life  tenant,  846. 
Limitations,  Statute  of,  272. 

Maker  of  negotiable  instrument, 

203. 
Marriage,     contracts    improperly 

affecting,  144. 
of  minor,  87. 


Married  women,  agent  of  husband, 
317. 

as  surety,  698. 

contractual  powers  of,  96-99. 
Merger  of  corporations,  485-492. 
Minors,  affirmance  of  contracts  by, 
89. 

contractual  powers  of,  82-91. 

disaffirmance    of    contract    by, 
83. 

torts  of,  91. 

who  is,  86. 
Misrepresentation,  112-114. 
Mistake,  108-111. 
Mortgage,  686-692. 

Necessaries,  for  insane  persons,  92. 

for  minors,  82-86. 

for  wife,  317. 

what  are,  85. 
Negligence,  33^-336. 
Negotiable  contracts,  177-244. 
Negotiable  instruments,  accommo- 
dation party,  181. 

alteration  of,  250. 

bills  of  exchange,  180-238. 

biUs  of  lading,  239-241. 

checks,  184. 

consideration,  180. 

date  of,  188. 

dishonor,  notice  of,  221-230. 

indorsement  of,  194-202. 

parties  to,  203-206. 

presentment,  211-220. 

promissory  notes,  180-231. 

protest  of,  235-238. 

requirements  of,  185-193. 

rights  of  indorsee,  199. 

stocks  and  bonds  as,  239-244, 

warehouse  receipts  as,  239. 

when  negotiated,  194. 
Next  of  kin,  819. 
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Novation,  70,  71,  256. 
Nuncupative  wills,  823. 

Offer  and  acceptance,  25-57. 
Outlawry  of  debts,  272. 

Partners,  as  agents    of   the  firm, 
374-378. 

compensation  of,  380. 

in  bankruptcy,  284-286,  397, 

interest  of,  369-373. 

kinds  of,  362. 

liability  of,  385. 

special,  398^00. 
Partnership,  accounts  of,  381-384. 

admission  of  members  to,  371. 

contract  of,  361. 

debts  of,  385-387. 

definition  of,  360. 

implied,  361. 

notice  of  dissolution,  390. 

property  of,  369-373. 

termination  of,  388-397. 

test  of,  363-367. 
Partnerships,  limited,  398^00. 

joint  stock  companies,  401-403. 

liability  of  members,  399,  403. 
Performance,  discharge  of  contract 
by,  258-261. 

discharge  of  agency  by,  350. 

termination  of  corporation  by, 
519. 

termination  of  partnership  by, 
391. 
Personal  property,  acquisition  of, 
530-536. 

bailment  of,  550-569. 

definition  of,  527. 

lost,  533. 

mortgage  of,  641-646. 

rights  of  purchaser  in,  629-640. 

rights  of  seller  in,  616-628. 


Personal  property,  sales  of,  600- 
640. 

transportation  of,  570-599. 
Pledge,  as  security,  432. 

right  to  income  of,  443. 
Power,  coupled  with  interest,  352- 
353. 

of  attorney,  314. 
Premimns,  failure  to  pay,  762. 
Profits,  in  heu  of  interest,  366. 

in  lieu  of  rent,  365. 
Promissory  notes.    See  Negotia- 
ble Instruments. 
Promoters,  420-^23. 
Protest,  237-238. 
Proxy,  450. 

Quit  claim  deeds,  676-677. 
Quorum,  453. 
Quotation  of  prices,  32. 

Ratification  of  contract,  89. 
Real  estate,   contracts  regarding, 
150-152,  666-667. 

law  governing,  810. 

leases  of,  647-652. 

mortgage  of,  686-692. 

of  decedent,  789. 

of  partnership,  369-373. 

sales  of,  665-685. 
Receiver,  523. 
Recording,  effect  of,  674. 

of  certificate  of  p>artnership,  400. 

of  charter,  408. 

of  chattel  mortgage,  643. 

of  contract  of  sale,  666. 

of  deed,  674. 

of  leases,  651. 
Referees,  296-297. 
Release,  discharge  of  contract  by, 
256. 

of  stockholder's  liability,  464. 


432 


INDEX 


Release,  under  seal,  256. 
Rent,  653. 
Renunciation,  771. 
Repairs,  662t-663. 
Restraint  of  trade,  140-143. 
Rewards,  47. 

Sales,  by  sample,  639. 

contract  of,  603-605,  665-667. 

distinguished     from     bailment, 
606. 

fraudulent,  614-615,  617-621. 

in  bulk,  621. 

seller's  lien,  622. 

seller's  right  to  avoid,  617-62  ), 
631-632. 

stoppage  in  transit,  625-623. 

warranty  by  seller,  633-639. 
Seal,  surety  contract  under,  697. 

what  constitutes,  58-61,  670. 
Sheriff's  sale,  no  warranty  of  title, 

640. 
Signature,    to    negotiable    instru- 
ment, 185. 

to  lease,  651, 

to  will,  825. 
Special  formality,  148-159. 

contracts  to  be  performed  a  year 
after  their  making,  155. 

miscellaneous  contracts,  15!). 

realty  contracts,  150-152. 

sales  of  personalty,  153-154. 

surety  contracts,  156-158,  701. 
Special    partnership,    joint    stock 
companies,  401-403. 

limited  partnerships,  398-400. 
Spendthrift  trusts,  837-838. 
Stock,  fraudulent  issue  of,  435. 

negotiability  of,  239-240,  431, 
432. 
Stockholders,  liability  of,  459-466.    i 

meetings  of,  445-456.  i 


Stockholders,  preferred,  439-441. 

release  of,  464. 

right  of  control,  458. 

right  to  dividend,  436-438. 

right  to  inspect  books,  457-458. 

right  to  subscribe  for  stock,  444. 

right  to  vote  on  merger,  487. 

right  to  vote  on  stock,  445-450. 
Stoppage  in  transit,  625-628. 
Subrogation,  716. 
Subscriptions,   liability  for,   459- 
461. 

to  charities,  74. 

to  stock,  459. 
Sub-tenant,  656. 
Suicide,  766. 

Sunday  agreements,  131,  132. 
Suretyship  and  guaranty,  author- 
ity of   agents   and   partners, 
702-703. 

distinction  between,  695. 

formality  required,  156-157, 701. 

formation  of  contract,  696-703. 

joint  sureties,  715. 

nature  of  undertaking,  693-695, 

obligations  of  creditor,  704-711. 

obHgations  of  principal,  716. 

obligations  of  surety,  712-715. 

termination  of,  717-724, 

Taxation,  of  corporation,  493-498, 

of  decedents'  estates,  794-797, 
Tender,  259-260. 

Time,  element  of  contracts,  266- 
267. 

extension  of,  721. 
Title  insurance,  667. 
Torts,  of  agent,  338. 

or  minor,  91. 

or  partner,  378. 
Transfer,  by  operation  of  law,  171- 
173. 
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Transfer,    by   subsequent   agree- 
ment, 164-170. 
of  negotiable  contractual  rights, 

177-244. 
of    non-negotiable    contractual 
rights,  174-176. 
Trusts,  defined,  834-840. 

formality  of  creation  of,  834. 
kinds,  83,5-840. 
Trustee,  accounts  of,  845-847. 
compensation  of,  844. 
in  bankruptcy,  298-299. 
investment  of  funds  by,  842- 
843. 

Undisclosed  principal,  343-344. 
Undue  influence,  120-123. 
Usury,  136-137. 

Voting,  cumulative,  446. 
by  fiduciaries,  448. 
by  proxy,  450. 

Wages,  assignment  of,  170. 

preference  given,  791. 
Warehouse  receipts,  negotiability 
of,  239. 


Warranty,  in  deed,  678-683. 

in  insurance  contract,  736,  760. 

in  sales  of  personalty,  633-640. 

implied,  636,  640. 

of  quality,  634. 

of  title,  640. 
Wills,  form  of,  828. 

nuncupative,  823. 

olographic,  824. 

of  minor,  821. 

proof  of,  771-772. 

revocation  of,  833. 

signature  to,  825. 

witnesses  to,  829-830. 
Writing,  advantages  of,  246-249. 

required  in  contracts  to  be  per- 
formed a  year  after  making, 
155. 

required  in  miscellaneous  con- 
tracts, 159. 

required  in  realty  contracts, 
150-152. 

required  in  sales  of  personalty, 
153-154. 

required  in  suretyship  and 
guaranty,  156-158. 
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AN  IMPORTANT  BOOK. 


Accounting  Practice. 

By  Clarence  M.  Day,  C.  P.  A.  Size,  6x9^ 
inches.     Cloth,  $6.00,  postpaid. 

The  business  of  accounting-  has  developed  so 
rapidly  that  the  reference  books,  essential  to  the 
business  as  a  profession,  have  not  kept  pace.  With 
this  fact  in  view  the  author  has  compiled  this  work, 
which  he  feels  will  meet  all  present  needs. 

The  author  is  a  Certified  Public  Accountant, 
of  the  University  of  the  State  of  New  York,  and 
during  many  years  of  his  experience  he  has  made 
notes  of  the  best  methods  under  his  observation. 

The  language  is  simple  and  direct.  Great  care 
has  been  given  to  avoid  repetition. 

The  division  of  the  book  into  four  parts  is  a 
great  help  to  the  accountant — the  first  part  showing 
the  Methods  of  Working  ;  the  second.  Cost  Account- 
ing ;  third.  Operating  Forms  ;  fourth.  Report  Forms. 
The  systems  are  all  simple  and  practical,  having 
been  successfully  worked  out.  There  is  nothing 
complex,  and  the  author's  pleasing  style  has  made 
the  book  interesting  to  the  ordinary  reader  as  well 
as  to  the  finished  accountant. 

D.    APPLETON     AND     COMPANY,     NEW     YORK. 
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APPLETONS'    BUSINESS    SERIES, 
Modern  Industrialism. 

An  Outline  of  the  Industrial  Organization  as  seen  in  the  His- 
tory, Industry,  and  Problems  of  England,  the  United  States,  and 
Germany,  by  Frank  L.  McVey,  Professor  of  Political  Economy 
in  the  University  of  Minnesota.  Appletons'  Business  Series.  Illus- 
trated.    i2mo.     300  pages.     Cloth,  $1.50  net ;  postage  additional. 

"  A  valuable  and  timely  work  which  should  be  in  the  hands  of  all 
who  desire  to  arrive  at  a  clear  understanding  of  the  complicated  fabric 
of  modern  industrial  society.  .  .  ,  This  thoughtful  and  temperate  volume 
is  worth  a  whole  library  filled  with  barren  results  of  economic  dispu- 
tation."— Philadelphia  North  American. 

"A  book  to  be  commended  to  serious  students  of  the  many  problems 
of  contemporary  politics,  social  and  political  economy,  and  State  policy 
is  Professor  Frank  L,  McVey's  '  Modem  Industrialism,'  an  addition  to 
Appletons'  Business  Series." — Chicago  Evening  Post. 

"  The  ground  is  well  covered,  the  treatment  lucid,  and  to  the  reader's 
mind  is  brought  a  knowledge  not  only  of  the  wonderful  progress  of  the 
last  hundred  years,  but  also  of  the  complicated  relationships  ard  vast 
machinery  which  has  grown  out  of  that  progress,  and  has  been  and  is  a 
powerful  factor  in  it." — Detroit  Free  Press. 

"  Professor  McVey  has  made  an  excellent  contribution  to  Appletons' 
notable  series  of  business  books.  This  series  now  comprises  six  volumes, 
and  there  are  four  others  in  preparation." — The  Wall  Street  Journal. 

"  '  Modern  Industrialism,'  by  Frank  L.  McVey,  is  simply  what  it 
purports  to  be,  a  history  of  the  great  changes  and  developments  and 
consequent  problems  of  modern  industrialism,  chiefly  in  Great  Britain, 
Germany,  and  America.  The  treatment  of  the  subject  sweeps  a  broad 
field  and  is  in  many  ways  greatly  instructive." — Chicago  Tribune. 

"  Industrial  problems  in  the  United  States,  Germany,  and  Great 
Britain — those  arising  from  the  difficulties  of  organization,  competition, 
distribution,  etc. — are  here  treated  by  one  who  apparently  has  allowed 
nothing  to  escape  his  attention  in  preparing  for  his  work." 

— St.  Louis  Globe-Democrat. 

"  The  people  of  the  United  States  are  confronted  by  more  serious 
problems  than  the  people  of  England  or  Germany.  To  what  extent 
shall  the  State  interfere  to  solve  these  problems?  This  question,  with 
others  related  to  it,  Professor  McVey  discusses  intelligently  and  clearly 
in  his  chapters,  after  broadly  laying  a  groundwork  of  historical  develop- 
ment."—  Washington  Star. 

"  This  book  can  aid  the  citizen  very  materially  in  solving  these 
problems  (modem  industrial  problems),  because  a  reading  of  it  will  bring 
to  him  a  larger  understanding  of  all  that  is  involved  in  the  situation." 

— /Ve7v  York  Commercial. 
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Modern  Advertising. 

By  Earnest  Elmo  Calkins  and  Ralph  Holden.  Il- 
lustrated.    i2mo.     Cloth,  $1.50  net ;  postage  additional. 

This  volume  covers  the  field  of  general  advertising — that  which  is 
done  in  newspapers  and  periodicals,  as  well  as  the  more  modern  forms 
shown  in  railway  cars  and  stations,  on  tall  buildings,  and  on  the  land- 
scape. The  authors  have  endeavored  to  present  a  comprehensive  state- 
ment of  present  conditions.  They  write  out  of  large  experience  and 
close  contact  with  the  business  as  it  exists  to-day.  The  work  is  illus- 
trated with  maps,  taken  from  the  last  census  reports,  specimen  rate  cards, 
and  examples  of  advertising. 

"  The  latest  addition  to  the  Appletons'  Business  Series  is  '  Modem  Ad- 
vertising,' by  Earnest  Elmo  Calkins  and  Ralph  Holden,  a  work  which  is  of 
interest  to  every  up-to-date  business  man.  The  large  or  the  small  dealer, 
jobber  or  manufacturer,  will  find  within  its  pages  a  mine  of  information  and 
helpful  suggestion,  and  the  laymjin  will  marvel  at  the  phenomenal  develop- 
ment recently  achieved  in  trade  circles  through  the  medium  of  printers'  ink. 
The  authors  state  that  according  to  various  estimates  the  amount  of  money 
spent  in  the  United  States  for  advertising  '  ranges  from  $600,000,000  to 
$1,000,000,000  a  year.  So  rapid  has  been  the  advance  that  the  advertising 
of  yesterday  is  not  the  advertising  of  to-day.  The  authors  show  the  various 
novel  devices  which  have  been  employed,  how  business  men  have  come  to 
recognize  that  advertising  is  a  distinct  department  of  their  enterprise,  requiring 
ingenuity,  resource,  and  energy,  and  how  advertising  is  conducted  in  all  its 
branches.  The  work  gives  many  illustrations  of  what  has  helped  to  build 
up  business  in  many  lines." — Boston  Herald. 

"  To  the  manufacturer,  to  the  merchant,  to  the  student  of  advertising 
problems,  as  well  as  to  the  general  reader  interested  in  this  latest  developed 
phase  of  business,  the  book  is  worthy  of  perusal." 

— Philadelphia  Public  Ledger, 

"The  ordinary  reader,  no  doubt,  classifies  advertising  with  the  practical 
and  comparatively  uninteresting  details  of  business,  but  one  who  takes  up 
this  book  will  find  with  surprise  that  it  is  not  easy  to  put  down,  and  will 
eventually  finish  it  with  a  sense  of  entertainment  and  instruction." 

— New  York  Times. 

"  To  the  worker  in  this  field,  the  advertiser  himself,  the  middleman,  and 
the  publisher,  it  is  an  excellent  guide  to  the  best  methods." 

—  Washington  Star. 

"  About  all  there  is  to  know  of  '  Modem  Advertising  '  is  contained  within 
the  covers  of  a  book  by  Earnest  E.  Calkins  and  Ralph  Holden  bearing  that 
title.  .  .  .  Unlike  most  technical  books  of  its  kind  '  Modem  Advertising '  con- 
tains no  little  matter  of  interest  to  the  general  reader." — Boston  Transcript. 
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Funds  and  Their  Uses. 

A  Treatise  on  Instruments,  Methods,  and  Institutions 
in  Modern  Finance.  By  Dr.  F.  A.  Cleveland,  of  the 
Wharton  School  of  Finance,  University  of  Pennsylvania. 
Illustrated.  i2mo.  Cloth,  $1.25  net ;  postage,  12  cents 
additional. 

Dr.  Cleveland's  purpose  is  to  give  a  preliminary  survey,  to  mark 
out  the  ground,  and  establish  lines  for  future  development.  Look- 
ing upon  the  subject  as  one  which  has  to  do  with  the  getting  and 
spending  of  funds  for  private  enterprise,  the  materials  are  grouped 
around  three  central  ideas,  viz.,  (i)  What  are  Funds?  (2)  How  Funds 
are  Obtained  ;  and  (3)  Institutions  and  Agents  employed  in  Funding 
Operations. 

The  chapters  are  replete  with  engravings  of  the  financial  instru- 
ments discussed.  In  obtaining  illustrations  of  notes,  drafts,  docu- 
ments, bills,  private  and  corporate  bonds,  trust  agreements,  and  so  forth, 
actual  bills  and  securities  on  the  market  have  been  largely  used  Over 
one  hundred  and  fifty  exhibits  are  employed  to  illustrate  the  tey*. 

"  A  financial  library  in  itself." — New  York  Press. 

"Full  of  helpful  information." — St.  Paul  Despatch. 

"A  work  of  great  practical  value,  and  one  that  should  be  in  every  library. 
Portland  Telegram. 

"  It  is  not  only  a  highly  instructive  work,  but  it  is  also  one  of  great  interest." — 
Indianapolis  Journal. 

"  Helpful  to  business  men  and  helpfully  instructive  to  all  men  who  would  be 
well  informed." — New  York  World. 

"The  book  is  especially  valuable  for  its  clear  and  detailed  statement  of  the  best 
business  usages." — Chicago  Record- Herald. 

"  It  is  one  of  the  simplest  and  best  treatises  on  modern  business  transactions  that 
has  ever  been  published." — Spokane  Spokeman  Revietu. 

"  Investors  will  be  able  to  use  their  bankers,  brokers,  or  lawyers  more  intelli- 
gently by  learning  what  it  teaches." — The  Rocky  Mountain  News. 

"  Professor  Cleveland  has  prepared  a  work  that  is  not  too  technical  for  the  ordi- 
nary reader  to  understand,  and  yet  it  is  so  comprehensive  that  every  business  man 
is  likely  to  find  it  a  most  valuable  possession." — Milwaukee  Sentinel. 

"Dr.  Cleveland  is  almost  a  pioneer  in  this  class  of  literature,  and  the  present 
volume  will,  for  this  reason,  be  found  of  the  utmost  value  in  a  day  when  financial 
organization  and  the  manipulation  of  finances  has  come  to  play  so  large  a  part  in 
the  business  life  of  the  nation." — Pittsburg  Chronicle-Telegraph. 

"The  ambitious  clerk,  who  has  to  act  for  his  employer  under  instructions  which 
he  does  not  always  find  perfectly  intelligible,  and  which  of  necessity  leaves  more  or 
less  to  his  discretion,  will  find  Professor  Cleveland's  book  the  basis  of  a  liberal  busi- 
ness education,  and  if  he  will  familiarize  its  contents,  and  keep  up  with  what  is 
going  on  in  the  world  of  business  and  finance  by  following  the  daily  reports,  he  will 
quickly  gain  a  knowledge  which  will  have  a  money  value,  and  which  cannot  fail  to 
attract  the  attention  of  his  principals." — New  York  Times  Saturday  Review. 
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